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PREFACE. 

A LAW book can only aspire to the rank of sL compi- 
lation. An original work on law belongs to jurisprudence, 
or the science of law — a, branch of learning with which 
the practitioner very seldom burthens himself. 

The object, however, set before me, when the present 
work was proposed to me, was entirely practical. The 
necessities of the subject required merely the treatment 
of the law as it had grown up, suited to the rough needs 
of daily life, apart from wide generalisations or theories of 
whatever ingenuity. 

This book then is merely a compilation; and the 
highest excellencies it can lay claim to are those of a com- 
pilation—fulness, clearness, and accuracy. 

The haste with which it has necessarily been produced 
forbids me to hope that it is free from defects, as well of 
commission, as of omission. 

I trust, however, that the labour spent over it will not 
be wholly thrown away, and that it may serve at leasi as 



ly PREFACE. 

a finger-post to point out to the often be'wildered searcher 
the road to his destination. 

If even this modest aim is attained, some part of the 
merit is due to my friend, Mr. H. D* Bonsey, of 1, Tanfield 
Court, Temple, who has revised the proof-sheets, and 
made many and valuable suggestions, which I have gladly 
adopted and incorporated in the book. 

By permission of Lord Justice Bramwell, his letter to 
Sir Henry Jackson on the employer's liability has been 
inserted in the Appendix. Any contribution from the vast 
experience of the Lord Justice must be valuable, while 
the lucidity of the letter is such that it does not permit 
either note or comment. 



THOMAS BEVEN. 



1« Temple Gardens, 

Temple, E.G., 

October 2bth, 1880. 
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THE EMPLOYERS' LIABILITY. 



GENERAL SKETCH OF THE LAW OF 
EMPLOYERS' LIABILITY. 



I. — The Eoman Law. 



Laws which have for their object the adjustment of the relation 
between master and servant do not find their place in a legal system 
until some considerable advance has been made in civilisation. And 
the reason is twofold. In military societies — and such were almost 
all the young societies of the world — ^personal service other than that 
of the soldier was held degrading and not worthy of freemen. And 
secondly, the position of the master was invested with such powers 
over the servant, that it was not till a late stage that the servant was 
recognised as possessed of any rights whatever. 

Li the earliest state of society that we can trace, free labour indeed 
existed; and it might be said that if there were free labourers, the 
mere fact of their freedom implied rights as against their employers. 
This, however, except in the sense that they voluntarily entered the 
employment, and, subject to certain limitations, might voluntarily 
leave it, is not so. The free labourers formed the most neglected and 
wretched class, and were far from being in a condition to assert 
rights as against their employer, (a) 

The condition of the 6^tij in Greece, and of the mercenarii in Italy, 
seems, in very many respects, to have been even worse than that of 
the slaves ; and while they, indeed, possessed a species of personal 
freedom, they yet seem to have been a class bordering on destitution, 
and were reserved for occupations for which slave labour would be 
too expensive, or were, at best, employed to serve in any sudden 
exigency. Thus, the grape and olive harvest in Italy in early times 
was ordinarily let to a contractor, and he hired free labourers (Umbrians 

Erobably, certainly not Romans), who conducted the gleanings for the 
mdlord. On ordinary occasions, however, when work had to be 
done, and the number of slaves any one master had at his disposal 
was too few for the work, he borrowed others to make up the number 
he wanted from neighbouring proprietors, and in the event of injury 
to one of them the matter would be settled between the masters as an 
ordinary case of injury or destruction of property, (b) It would seem, too, 
somewhat questionable whether, in the days of the severest strictness 



i( 



(a) Odyss. iv. 643, xi. 490, iviii. 368; Potter's "Antiquities,'' 57; T^lfry 
Coiyus Juris Attici;" Taylor's " Civil Law," 413 ; Lev. xxy. 89, 40. 
(o) Mommsen, " History of Rome," book iii. c. xii. 
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of the pairia potettas, the pater faTniliaB could be prejudiced by the 
wrongful act of his slave. Probably the injured party might seek 
that personal remedy from the slave that afterwards developed into 
the noxal action ; but any original right against the pater faTnilias is, 
at the best, doubtful. 

As to the liability of the master to the servant, assuming the 
servant to be a freeman, for several centuries after the foundation of 
the city, as B*ome extended her empire, the necessity for considering 
such a question must continually have diminished. The haughty 
spirit that breathed in the civis Bomanvs sum could hardly have bent 
itself to work as a hired servant, and must have kept the number of 
free labourers capable of asserting rights at the very lowest ebb. 
While the Boman proverb, " So many slaves so many foes," speaks 
to the abundance of slave labour, which must, even supposing other 
conditions were not hostile, have driven free labour out of sh com- 
petition sufficient to have justified it in asserting claims of its own. 
txibbon, indeed, tells us that, in the time of Augustus, more than half 
the population were slaves, and he reckons them at the astounding 
number of 60,000,000. [a) It is not strange, therefore, that, in 
circumstances such as these, the rights of labour should be but little 
dwelt upon, (xaius, (h) however, makes it abundantly clear that 
a slave could claim no compensation for injury when he tells us 
that a slave cannot be outraged himself, though his master may be 
outraged in his person ; but even he cannot be outraged by the same 
acts as make outrage in the case of a wife or a daughter. A slave, then, 
even if he suffered grievous bodily harm and from a stranger, had no 
legal right to reparation apart from his master, while it was not till 
the time of Hadrian that the power of putting the slave to death was 
taken from the master. 

But probably the best reason whv the law of employer and 
employed is so scantily illustrated in tne early times of any nation 
whatever is found in the consideration that, in a military or unsettled 
state of society, where labour is intermittent and law confined to the 
rudest elements, the problems that would need such solution rarely 
arose, nor were submitted to the legal authorities ; or if, indeed, they 
arose, were adjusted with a rude readiness more congenial to the age 
than any tedious disputation in Courts or before tribunals. 

At the time of the legislation of Justinian, however, some of the 
questions relating to the liability of the employer for the acts of his 
servants had been mooted and legislated on. Society distinctly 
recognised the liability of the master for certain acts of the servant, 
as probably it less distinctly did long before, but it never seemed to 
advance to the position of compensating the servant for the act of his 
fellow-servant. 

The law, as it was framed under Justinian's legislation, may be 
summed up under the following heads : — 

1. — ^When a person undertook by contract to do anything 
which required the co-operation of employes, he became 
liable for their negligence, (c) 



(a) Gibbon, " Decline and Fall," i. 68. 

(b) Book iii. " De InjnriiB," 8. 222. 

(c) " Wyes, Haftung fiir fremde culpa,'* cited by Wharton, 159. 
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2. — When damage was caused by anything thrown from a 
house or building, the owner of the house was liable 
absolutely, (a) 

3. — ^The pater f amilias was bound to protect the members of the 
familia; but they were themselves personally liable for 
any injury they might have caused, (h) 

4. — ^The pater familias might put an end to his liability in any 
case of injury done by members of the familia by giving 
up the noxa (c) — that is the slave that had caused the 
damage. 

By the earlier law he could even give up the son. 

If the noxa could raise a sum sufficient to compensate the 
injured party, he was not to be given over to nim against 
his will, but to be freed, (d) Since the average value of a 
slave was about £20, this provision operated practically to 
limit the master's liability to that extent. 

5. — In the case of damage done by the son, after the right to 
surrender him was taken away, the pater familias would 
seem to have been liable to the full extent of the damage 
done, though he could recoup himself from the son's 
peculium. 

It is tolerably certain that these rules, as far as they are not 
avowed amendments of an earlier law, are themselves merely the 
summary of what the long-established law had been; with this 
proviso, that, whatever the injury done, the pater familias could not 
be injured further than by the sacrifice of the injurious member of 
the familia. But the increasing complexity of social relations 
required that in certain cases the liability of the pater familias 
should be ampler than this, and the cases are provided for by the 
Justinian legislation. 

But no provision is made that contemplates the liabiHty of the 
master to the servant for the acts of another servant in the common 
employment ; and to suppose the master liable is altogether inconsis- 
tent with the nature of the patria potestas. 

By the original law, the power of the father was absolute ; and 
though this was very much mitigated by subsequent legislation, there 
is no trace of any remedy ever being given to any one under the 
patria potestas against the pater familias for an act done by any filius 
lamilias, and this would seem the more conclusive since, by the Koman 
law, all who were hired to do work for the head of a household were 
for the time being comprehended amongst the family, and subject to 
the same disabilities as its members. 

Familiffi appellatione omnes qui in servitio sunt, continentur etiam 
liberi homines qui ei bona fid6 serviunt vel alieni. (e) 

We may therefore conclude that at no period under the Boman 
law was the master liable for the act of a servant in injuring his 
fellow-servant. 

But as regards liability to third persons, the law may be laid 



(a) Pand. lib. ix. tit. iii. (b) Dig. xliv. 7, 89. 

(c) Inst. lY. 8, 1. (d) Inst. iv. 8, 3. (ej Dig. xxi. 1, 25, 2. 
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down, that those who, having it in their power to prevent a damage 
which some dnty obliged them to prevent, have neglected to do it, 
maybe made answerable for it according to the circumstances. Thus 
a master who sees and suffers the damage done by his servant, when 
he might have hindered it, is answerable for it. (a) 

But in the event of the master neither seeing nor suffering it, he 
would be free from responsibility, and the servant would have to 
answer for his own wrong. 



II. — The Fbjinch Law. 



The French law followed much the same course as the Boman and 
English laws in the development of the doctrine of the master's 
accountability to his servant for the act of a fellow-servant. Under 
the old law of France the question seems never even to have arisen, 
and when the state of extreme feudality is considered in which 
French society was before the Bevolution, this is not in the least 
surprising. 

The French law, as laid down by Pothier, (h) is that whoever 
appoints a person to any function is answerable for the wrongs and 
neglect which his agent may commit in the exercise of the function 
to which he is appointed ; and if there are several who have appointed 

him, they are all bound in solido without exception But 

if the person so appointed had ill-treated or robbed anyone in a matter 
not connected with his function they would not be answerable. 

The obligation of the employer is accessory to the principal obliga- 
tion of the agent who committed the injury. 

It is co-extensive with the principal obligation in respect of the 
damage done to the person who suffered the injury. So Pothier : 
making provision for the liability of the master to third persons and 
defining it; but there is complete silence as to any right of the 
servant to fix the master with liability for the default of the fellow- 
servant. 

The articles of the Code Civil that apply, are Articles 1,382, 1,383, 
1,384. They are as follows : — 

1,382. — ^Tout fait quelconque de Thomme qui cause a autrui un 
dommage oblige celui par la faute duquel il est arriv^ a la 
reparer. 

1,383. — Chacun est responsable du dommage qu'il a cause non 
seulement par son fait mais encore par sa negligence on 
par son imprudence. 

1,384. — On est responsable non seulement du dommage que Ton 
cause, par son propre fait, mais encore de celui qui est 
cause, parle fait des personnes dont on doit r^pondre on 
des choses que Ton a sous sa garde. Le p^re et la m^re 
apr^s, le deces du mari sont responsable du dommage 
cause, par leur enfans mineurs habitant avec eux. Les 

(a) Domat, book ii. tit. 

(6) Pothier, " Traits des Obligations," par Dnpin, p. 278. 
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maitres et les commettans, du dommage cause, par leurs 
domestiques et proposes dans les fonctions auxquelles ils 
les ont employes. 

Les instituteurs et les artisans, da dommage cause par leurs 
el^ves et apprentis pendant le temps qu ils sont sons leur 
surveillance. 

La responsabilit^ ci-dessus a lieu, a noms que les p^re et m^re, 
instituteurs et artisans ne pouyent qu'ils n'ont pu emp4cher 
let £ait qui donne lieu a cette responsabilit^. 

1,382. — Every act of a man, of what nature soever, which 
occasions damage to another, obliges him through whose 
fault it has happened to repair it. 

1,383. — Ever^ one is responsible for the damage which he 
has occasioned, not only by his act, but also by his negli- 
gence or his imprudence. 

1,384. — ^A person is liable not only for the damage which he 
occasions by his own proper act, but also for that which 
is caused by the acts of persons for whom he must answer, 
or for the things which he has in his keeping. 

The father, and the mother after her husband's death, are 
responsible for damage done by their servants, and those 
appointed by them to the duties in which they have 
employed them. 

Teachers and artisans for the damage done by their pupils and 
apprentices daring the time-thly are under thei^ ^ve. 

The above responsibility takes place unless the father and 
mother, teachers and artisans prove that they could not 
prevent the act which has given rise to such responsibility. 

The first reported decision on this Article, as far as relates to the 
present purpose, was in a case brought before the Court of Lyons, in 
1834, and afterwards decided there, on appeal, in 1837. 

The case is reported under the head of " Responsabilit^ Ouvrier." (a) 

A man was employed in loading a cargo (travaux de chargement), 
and was injured by tne carelessness of a fellow workman. 

The Court of First Instance laid it down that the Article did not 
apply to such a case, on the ground that the injured workman had 
accepted the danger. On appeal the judgment below was affirmed, 
holding that when workmen are engaged together and the one 
sustains injury through the negligence of the other, an action lies 
against the wrongdoer, but as against the employer the salary must 
be set o£E against the risk. The case was decided on appeal, in 1836, 
and thus before the case of Priestley v. Fowler, (6) and is therefore 
interesting as an indication of what the first inclination of French 
lawyers was upon the point. 

This was followed, in 1838, by a case before the Court of 
Toulouse, (c) Two servants of one Plazen were employed by him 
lopping bushes, when the knife of one of them, glancing against a 
tree, seriously injured the other. It was held that the liability of the 

(a) Dalloz, 1837 ; 2me. partie, 161. 

\h) 3 M. & W., 1. 

(c) Dalloz, 1839, 2me. partie, 168. Plazen c Beygasse et Bley. 
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master for the act of the servant does not cease to exist when he who 
is injured is also in the service of the same master, and that the 
intent of Article 1,384 of the civil code was general and without 
exception. The master appealed, and the local Court of Toulouse 
sustained the appeal o;q the ground that the workman received salary 
apportioned to the risks he had to sustain. 

The servant then appealed to the Cour de Cassation, (a) The 
decision of the local Court of Appeal was reversed, and the decision 
of the Court of First Instance, holding the master liable, was 
sustained. It was laid down that the provisions of Article 1,384 
were general, and that an action by a servant lay against a master 
for injury sustained through the act of another servant in a com- 
mon employment. The wa^es agreed upon between the servant and 
his master cannot exempt the latter from liability, (h) 

This last case was after the decision in Priestley v. Fowler {infra). 
Whether that or the previous French decision was cited in the Cour 
de Cassation, we are unable to see from the report of the case in 
Dalloz. The effect of the case, however, has been to settle the law 
on the subject in a manner different from the English decisions, and 
in accord with what was held the Scotch law previous to Lord 
Cranworth's judgment in Reid v. The BartonahiU Coal Corrvpany. (c) 

The Italian code follows the French code. Article 1,153 in that 
code corresponds with Article 1,384 in the French. 



in. — The Peussian Law. 



As to the Prussian law, Mr. Ilbert, in his evidence before the 
House of Commons, quotes Holzendorff*s "Encyclopadie" (ed. 1873), 
part i. p. 393, " Liability for the default of another." By Boman 
law — which he says may be taken for these purposes as being the 
common law of Prussia — a man is, as a rule, not liable for the fault 
of another, except when he himself is also in &ult. This specially 
applies to the cases of agents, messengers, servants, &c. In those 
cases the principal or employer is considered to be himself in fault. 
(1.) Where he nas directed the agent or servant to commit any 
wrongful act, such as would constitute a delict, or has ratified such 
an act when committed. (2.) Where he ought not to have delegated 
his work. (3.) Where he has been negligent in the selection or 
supervision of his agents {culpa in eUgendo a/ui custodiendo). The 
only exceptions from the above principles are the following: — (1.) 
In agents* contracts, the principal is liable for what is called the 
contractual fault of the latter. (2.) The occupier of a room is 
liable for the consequence of whatever is thrown or poured- out 
of the room, no matter by whom, or whether the occupier himself 
is or is not in fault, so long as somebody was in fault, and it was 
not a mere accident. (3). Innkeepers and shipowners are liable 
to ti'avellers for every theft or injury of things brought by them into 

(a) Dalloz, 1841, lere. partie, 271. 

(h) As to who are servants and agents, see Serandet v. Saissey L. B. 1, P. C, 
152 ; a case from Manritins, where the French code is the local law, 
(c) See infra. 
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the inn or ship, or sent for transport in a ship, except in the case of 
vis majoTy or what we call the act of God, these rules not being 
sufficient to meet the exigencies of modern life, especially in the case 
of such great industrial undertakings as railways, shipping, carriers, 
factories, mines, &c. If, in accordance with the rules of Boman law, 
the liability of the employer is limited to his negligence in selection 
and supervision (culpa vn eligendo et custodiendo), whilst otherwise the 
employe in fault is alone liable, and in cases of accident there is no 
liability at all, the profit gained and the risk incurred by the employer 
would be out of all proportion to each other, and almost the whole 
risk would be transferred to the public and to the workman. For 
this reason the German commercial code has, in the case of carriage 
by land and by water, and especially in the case of railways, intro- 
duced a general liability on the carrier, from which vis rnoAOT is the 
only exception, and has gone so far as to prohibit contracts in deroga- 
tion of this liability. Further provision for the liability to pay com- 
pensation in the case of death or personal injuries occurring in 
connection with railways, mines, quarries, pits, and factories is made 
by an Imperial law of the 7th June, 1871. (a) 

Article 1 of this law runs as follows : — " Where, in the course of the 
working of a railway, a man is killed or suffers personal injury, the 
undertaker is liable for the damage thereby caused, so far as he 
does not prove that the accident was caused by vis major or by the 
default of the person killed or injured himself." Article 2 is : " "Wnere, 
in the case of a mine, a quarry, a pit, or a factory, the agent or the 
representative, or person employed to conduct or overlook the work, or 
the workman through his default in carrying out the work, has caused 
the death or the personal injury of any man, the owner is liable for 
the damage thereby caused." Article 3 regulates the measure of 
damage. Article 5 provides that the undertaker or owner referred 
to in Articles 1 and 2 may not exclude or limit the application of the 
rules contained in the Articles to their advantage, by means of a 
contract, that is to say, by means of a special agreement, and that 
contracts in contravention of this Article are to have no legal effect- 
i.e., railway Companies, mining Companies, factory owners, owners of 
quarries, ^., may not contract themselves out of the liability imposed 
by the law. (b) 

There does not appear to be any provision on the point in the 
Austrian law, nor any decision with reference thereto. 



IV. — ^Thb Scotch Law. 



The law of master and servant in Scotland seems to have been 
very little discussed before the Courts till far into the eighteenth 
century. The earliest case in which the right of a servant seems to 
have l)een adjudicated upon was in 1680, and the question of the 
master's liability for the acts of the servant did not arise till very 
much later, (c) 

(a) Evidence before Committee on Employers' Liability for injuries to tlieir 
servants, 27 Pari. Papers, 1876, vol. ii., Beports, &c. 
(I)) Mr. Ilbert's evidence, eb supra, 
(c) 2, Stair's Decision, Ross v. Master of Saltawn. 
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The first case in which the master was held liable for his servant's 
tort (a) was in BaJi/ryifwple v. McGiM. {b) It was decided by the Court of 
Session in 1804. The pursuer and defender were neighbouring 
&.rmers. A serviceable work horse broke out of an enclosure of the 
pursuer's and strayed to McGill's farm. There it was laid hold of by 
John Watson, a young lad in McGill's service. Having mounted the 
horse, Watson galloped it till it was quite exhausted, repeatedly 
striking it with a stick, so that the horse was very much injured. 

The Lord Ordinary gave judgment for the plaintiff, on the ground 
that Watson had done the same thing before, and his master must be 
taken to have known of his conduct. 

On a reclaiming petition, the defender endeavoured to show that 
the evidence was insuflScient to bring home to him any approbation 
or knowledge even of Watson's act, much less any warrant or 
permission. 

Two of the lords thought that there was sufficient evidence to 
implicate McGill as partaker of Watson's wrong. A majority, how- 
ever, thought that the evidence was not conclusive. 

None of the judges thought that M*Gill was answerable, cwiUter 
even, for the misbehaviour of his servant on such an occasion, if 
nowise authorised or countenanced on his part. 

The reporter adds: — "Yet in some later instances the Court 
have decided against the master, who was in more favourable 
circumstances." (c) 

lAnwood V. Hathom, (d) in 1813, was carried up to the House of 
Lords. While one John Linwood was riding along a highway, he was 
killed by the fall of a tree which was being cut down by the servants 
of the landowner without his permission or knowledge. So strong 
was the feeling among the Scotch judges in favour of the liability of 
the master, that, out of five judges, two were in favour of the pursuer's 
claim. The House of Lords sustained the judgment of the majority. 

The next reported case on the subject was decided in 1813. (c) 
Merricks & Hay, gunpowder makers, bought growing trees in a bank 
of alders by the side of the river Esk. This bank was contiguous 
to a haugh belonging to a Mr. Robert Hill, but was separated by a 
fence. Some men engaged in cutting trees for Merricks & Hay, 
although warned not to do so, persisted in cutting trees on the side of 
the fence belonging to Hill. Hill brought his action for the wrongful 
acts of Merrick's & Hay's servants. 

It was argued that the foreman superintending the cutting had 
no direction or authority in any way to interfere with Hill's trees, 
but only "to cut their own trees, bought from Mr. !Ramsay, and 
growing on his land ;" that the trespass was the foreman's personal 
wrong, and was, moreover, a wilful and deliberate wrong, for which 
ois employers were not answerable more than if he had proceeded 
verbally to abuse and defame Mr. Hill or to assault his person. 



(a) Caaes of liability on contract occur much earlier. Oliver v. Qreen, 1792 ; 
Inches v. EldeVy 1793. 

(b) Hume, 292. 

(c) Dewary. Naimey Hume, 340; Keirv. Keir, 16 F. C. 679; Brown v. 
McGregor, VJ F. C. 232. 

(d) 1 Shaw's Scotch Ap., 20. 

{e) Hill V. Merricks ^ Bay, Hume, 299. 
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But the Lords of Session held the defenders liable. This case is 
a strong one ; and shows the tendency of the Scotch judges to enforce 
the liability of the master for the acts of his servants, since the 
foreman was warned that the trees were not his employer's, and it 
was found that he had wilfully and deliberately ordered them to be 
cut. The principle of the case would seem scarcely to be distinguished 
from that laid down by the Court of Queen's Bench, in Groft v. 
Alison, (a) where it was laid down that the master would not be liable 
for a wilful trespass of the servant in the course of his employment. 
The decision is noteworthy, as showing how strongly at this early 
period the tendency of judicial decision had begun to run against the 
master, (fe) 

Early in 1839, the case of Sword v. Cameron (c) came before the 
Court 01 Session. Priestley v. Fowler had been decided by the English 
Court of Exchequer two years before, but no other decision had as yet 
followed upon it, and Scotch law followed its own native tendency of 
development. 

David Sword was employed by the defenders, who were working 
a quarry. Another of their servants, in blasting a portion of rock in 
the ordmary course of his employment, had not used due precaution ; 
the pursuer was struck by a mass of stone, and so injured that his leg 
had to be amputated. 

To an action for damages, the defenders answered that the 
pursuer was a workman at their quarry, and knew the usual practice 
there. 

Lord Gillies said: — "It is not improbable that in general the 
operation {i.e., blasting the rock) is conducted with culpable negligence 

in all quarries Is that to be tolerated, because it 

was the usual practice of the quarry P The fact of it being the 
inveterate practice there affords just the stronger reason for effec- 
tually checking it Where . . . the 

pursuer, seeks reparation for a serious injury sustained by him in 
consequence of the culpable negligence or rashness of the defenders' 
workmen, I cannot allow the defenders to set up a defence that they 
and their workmen are in thepractice of exploding so as to endanger 
the lives of all concerned." Tne Court unanimously held the pursuer 
could recover, (d) 

The non-liability of the master to a servant for the negligence of 



(a) 4 B. & Aid. 590. 

(b) In 1822, a master was found liable for injury caused by the careless driving 
of his servant. (Fraser v. Dimlop, 1 S., 258.) In 1827, in McLa/ren v. Bae, 4 
Mnr. 384, it was held that to make the master liable the act must be done in tJie 
course of the servant's duty, and from want of skill and attention, and not from 
criminal conduct. 

(c) 1 S., 493. 

(d) In Sneaden v. Addie, 11 Court Sess. Cases, 1849, in an action for damages 
on ground of bodily injury received through the carelessness of the defender's 
servants, or through defect in his machinery, in descending a coal pit, the issue 
was ordered to be — ^Whether the injuries were caused by the faulty construction 
or insufficiency of the cage or machinery provided and used by the defenders or 
others acting for them, for the purpose of enabling their workmen to descend 
or ascend the said pit, or by the fault, negligence, or want of skill of the 
defenders, or others acting for them, in the use or management of the 
machinery. 
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a fellow-servant was not raised again in the Scotch Courts till 
1852. The case of Dixon v. Bankm then came before the Court of 
Session. 

This was an action by a widow for damages for the death of her 
husband, who had been killed by an accident in one of Dixon's coal 
pits. The deceased was assisting in turning a ** crab " ; the rope used 
lor the purpose was insuflficient, and was so represented to the 
foreman. During the operation the rope gave way, and deceased 
sustained injuries resulting in death. The appellant relied on the 
English cases of Priestley v. Fowler, Hutckmson v. Vale of Neath and 
Brecon Railway Company^ and Wigmore v. Jay. The pursuer said 
the law of Scotland was mfferent from that of England on this point, 
and cited Sword v. Cameron, (a) All the judges were of opinion that 
the pursuer could recover. The Lord Justice Clerk said : — " This 
case is of importance only from the novel defence in point of law, 
by which the defender seeks to relieve himself from all liability. 

It is said, entirely on the force of certain decisions 

and opinions of the Courts of England, that the master is not 
responsible, as I understand, in any circumstances, to those employed 
by him for any injuries caused by the carelessness, inattention, 
and recklessness of other servants in his employment." After com- 
menting on the doctrine laid down in the English cases, the Lord 
Justice Clerk goes on : — " The law of Scotland as to the contract of 
service in regard to such matters as are here raised is perfectly 
fixed, and admits of no doubt whatever. The master's primary obliga- 
tion in every contract of service in which his workmen are employed 
in a hazardous and dangerous occupation for his interest and profit, 
is to provide for and attend to the safety of the men. That is his 
first and binding obligation. I should say paramount even to that of 
paying for their labour. This obligation includes the duty of furnish- 
ing good and sufficient machinery and apparatus to enable them, with 
safety to their lives, to perform the work which they are employed in 
for his profit, and to keep the same in reasonable and good condition ; 
and the more rude and cheap the machinery, and the more liable on 
that account to cause injury, without great care, control, and super 
intendence in the working of it, the greater the obligation to make 
up for its defects by the attention necessary to prevent such causing 
injury. In this ooligation is equally included — ^as he cannot do 
everything himseK — ^the duty to have all acts by others whom he 
employs done properly and carefully in order to avoid risk. The 
obligation to provide for the safety of the lives of his servants by fit 
machinery is not greater or more inherent in the contract than the 
obligation to provide for their safety from the acts done by others 
whom he also employs. The other servants are employed by him to 
do acts which, oi course, he cannot do himself, but they are acting 
for him, and instead of himself,' as his hands. For their careful and 
cautious attention to duty, for their neglect of precautions by which 
danger to life may be caused, he is just as much responsible as for 
such misconduct on his own part, if he were actually working or 
present ; and this particularly holds as to the person he entrusts with 
the direction and control over any of his workmen, and who represents 
him in such a matter. The servant then, in the contract of service in 

(a) Supra, p. 9. 
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Scotland, undertakes no risks from the dangers caused by other 
workmen from want of care, attention, prudence, and skill which 
the attention and presence of the master, or others acting for him, 
might have prevented. His master is bound to him in obligations 
which are to protect him from such dangers. The principle of the 
contract in England being different, of course different results follow. 

The law, as laid down in Dixon v. Banhin, was, at the end of the 
same year, once again asserted in Granf v. Brassey. {a) There the 
question was whether an action lies at the instance of a servant 
against his employer, founded on the alleged fault or negligence of a 
fellow-servant. Great stress was again laid in the argument upon 
the English cases. But Lord Ivory said : — ** We are not in the same 
position as the judges in England, for we have many such cases in 
our books, and therefore we need not look to questions of general 
policy or to anything beyond the established rules of our law." The 
Lord President said : — " I entirely agree that the pursuer must bring 
home in some way or other fault or negligence to the master by him- 
self, or some one for whom he is responsible." The distinction between 
the English and the Scotch law is very clearly brought out by Lord 
Cunningham. He says : — " While we shall at all times be ready to 
receive instruction from English practice, the present case belongs 
to a class in which we are not entitled of our own authority to alter 
and reverse the ancient ground of liability between master and 
servant in Scotland. Although our reports for many years show 
that masters have been held liable to all third parties (without 
excepting fellow-servants) suffering from the negligence and unskilful- 
ness of other servants hired by the employer, followed up by the late 
case of Bankm v. Dixon, in the Second Division, the books hardly 
show the extent of the understanding in Scotland, as it is belie\jea, 
there is no man of common intelligence and experience in our affairs 
who entertains a different opinion. Many industrious people may 
have relied on that security, and at any rate, when servants in this 
country have suffered severe injury from the fault of another work- 
man hired by the master, we are not entitled suddenly to abrogate 
the responsibility of the latter, existing at the date of their employ- 
ment. The law of Scotland on this point has been long established 
and acted on, while this question is new in England, arising merely 
under an Act recently passed ; and I must, with perfect deference, 
remark that the reasons assigned in the English cases for the 
distiuction urged by the defender do not appear to be altogether 
satisfactory or reasonable. This case was followed hjBavrd v. Addie, (b) 
Brownlie v. Tennant, (c) O'Byrne v. Bv/m, {d) Hill v. Ccdedonia/n 
BailwaAf'. (e) 

Li 1855, the case of Beid v. Bartonshill Coal Company came 
before the Second Division of the Court of Session. (/) The Scotch 
judges were unanimously of opinion that the Scotch law was fixed, but 
on appeal to the House of Lords, Lord Cranworth, with the assent of 
Lords Brougham and Chelmsford, held that what had been held by 

(a) 15 Court of Sessions Cases, 135. 
(h) 16 Coart of Sessions Cases, 490. 
(c) 16 Court of Sessions Cases, 998. 
id) 16 Conit of Sessions Cases, 1,025. 
(e) 16 Court of Sessions Cases, 569. 
(/) 3 Macq. 266. 
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more than five and twenty Scotch judges to be law was not so, and 
that the Scotch law must be assimilated with the law of England. 
From this time the course of decision in the two countries has 
harmonised. 



5. — ^Thb Ibish Law. 

The Irish decisions do not raise any difficulty. The cases decided 
in the Irish Courts are few, and consistent with the English, which 
they unhesitatingly follow. 

The question as to the master's liability for a servant for the act 
of a fellow-servant was not raised before the case of M'Enery v. 
Waterford and Kilkenny Railwa/y, (a) in 1858, when the law in England 
and Scotland had been completely settled. And then there was no 
attempt made to take the case out of the principle first distinctly laid 
down in Priestley v. Fowler, which, together with the long list of the 
older English cases, was cited to and acted on by the Court. 

In the case of Potts v. Plunkett, (h) decided on demurrer by the Irish 
Queen's Bench, at the beginning of 1869, the question turned upon 
what was the law, admitting the general principle in Priestley v. Fowler, 
where the facts showed negligence on the part of the plaintiff. It 
was there laid down by Lefroy, C. J., that where a servant is employed 
in a work which, equally within the knowledge of the master and the 
servant, is of a dangerous nature, the master is not liable for the 
consequences of an accident occurring to the servant in the course of 
that employment, unless there be the existence of negligence on the 
j)art of the master and the absence of rashness on the part of the 
defendant. 

The Irish decisions, however, though they may illustrate the law in 
certain combinations of facts, and are cited from this point of view in 
the general discussion of the law, do not contain any broad elucidation 
of principle, and here little more than a mere enumeration will be 
sufficient : Ga/rroU v. Hughes, (c) — Injury by machinery, and defence 
alleging general bad conduct, held not sufficient. The same year, 
Vaughan v. The Cork 8f Youghal Bcvihoa/y Company {d) — ^Want of 
ordinary care in a dangerous employment, and contributory negligence. 
8w/yhf V. The Glasgow 8f Londonderry Steami Packet GompanAf (e) — 
Dangerous employment, knowledge of plaintiff. WKenney v. Irish 
North Western Pailwa/y Comjpcmy (/) — Negligence in maintaining 
rolling stock. Hoey v. The Bublin Sf Belfast Junction Railway Com- 
pany (h) — ^Negligence in the choice of a servant would enable plaintiff 
to recover, but knowledge of the incompetence of a fellow servant only 
evidence of negligence. The case of BamsoAf v. Quinm, Qi) decided 

(a) 8 Ir. C. L. E. 812. 
(6) 9 Ir. C. L. R. 290. 

(c) 6 Ir. Jur. N. S. 40 (1861). 

(d) 12 Ir. Com. Law B«p. 297; 6 Ir. Jur. N. S. 68. 

(e) 2 Ir. C. L. Ex. 24 (1868). 
(/) Ir. C. L. B. C. 600. 

{g) 6 Ir. C. L. C. P. 206 (1871). 
{h) 8 Ir. C. L. C. P. 822. 
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1874, is noteworthy. There it was held that the captain of a merchant 
ship is not a fellow servant of the sailors, but is the agent or repre* 
sentatiye of the owners of the vessel during the voyage, and the 
owners of the vessel are responsible for the injury or death of a sailor 
resulting from the negligence of the captain during the vovage. 
Cormack v. Dighy {a) — What employment. Conway v. The Belfast 8f 
Northern Counties Baihvay Company (h) — General traffic manager and 
milesman, fellow servants. Skerritt v. 8caXUm (c) — Incompetence, 
knowledge. 



6. — ^The American Law. 



The law of most of the United States of America approximates 
very closely to the English Law, but there are deflections more or 
less from the principle in the various States, determined probably 
largely by their geographical position and political necessities. Mr. 
Chief Justice Cooley, of Michigan, in an article in the " Southern 
Law Review," thus lays down broadly the principle of the law of the 
United States : — " The rule that the master is responsible to persons 
who are injured by the negligence of those in his service, is subject 
to this general exception, that ne is not responsible to one person in his 
employ for an injury occasioned by the negligence of another in the 
same service, unless generally or in respect of the particular duty 
then resting upon the negligent employ^ ; the latter so far occupied 
the position of principal as to render the principal chargeable for his 
negligence as for a personal fault." Generally it may be said that the 
Northern and Eastern States adopt the English law in its entirety. 

In Massachusetts (d) the law is almost identical with the English, 
even in its extreme illustration of principles. The English decisions, 
for example, that a " vice principal " is a fellow servant, are followed 
in Massachusetts, though repudiated in very many of the States. 
But even in Massachusetts there are contrary decisions, (e) 

In New York, Article 1,005 of the Code provides: " An employer 
must indemnify his employ^ except as prescribed in the next section, for 
all that he necessarily expends or loses in direct consequence of the 
discharge of his duties as such, (/) or of his obedience to the directions 
of the employer, {g) even though unlawful, (h) unless the employ^ at 
the time of obeying such direction believed them to be unlawful." 
Article 1,006 : " An employer is not bound to indemnify his employ^ 



(a) 9 It. C. L. Ex. 667 (1876). 

(6) 11 It. C. L. Ex. 346 (87). 

(c) 11 Ir. C. L. Ex. 889. 

Id) Avilla Y. Ifaah, 117 Mam. 318. 

(e) Shearman and Bedfield, " Law of Negligence," 102. 

(/) Storey Agency, a. 336 to b. 840. Code of La., 2,991, 2,993 ; Castle v. Noyes, 
14 N. Y. 232 ; Powell v. Newhv/rghy 19 Johns. 284 ; Ramsay v. QardneVy 11 id. 
439 ; Adamson v. Jarvis, 4 Bing. 66 ; Betts y. Qihhons, 2 Ad. & El. 67; TayU)r 
Y. Stray, 26 B. N. S. 196. 

(a) RoheHs y. Smithy 2 H. & N. 213. 

(n) Adamson y. Jarvis, 4 Bing. 66 ; Hmnphry y. Pratt, S. Bligh. N. S. 164 ; 
as explained in Collins y. Evans, 6 Q. B. 829. 
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for losses suffered by the latter in consequence of the ordinary risks 
of the business in which he is employed, nor in consequence of the 
negligence of another person employed by the same employer in the 
same general business, (a) unless he has neglected to use ordinary 
care in the selection of the culpable employ^." (5) Article 1,007: "An 
employer must in all cases indemnify his employ^ for losses caused 
by his own want of ordinary care." (c) In the matter of the master's 
liability for vice principal, the law in New York differs from the 
English law. (d) The law, as laid down in New York, seems also the 
law in Connecticut, and indeed in all the Eastern and Northern 
States, (e) 

In Iowa, a statute passed in 1862, provides that every railroad 
Company shall be liable for all damages sustained by any person, 
including employes of the Company, in consequence of any neglect 
of its agents, or by any mismanagement of its engineer or other 
employes of the Company. 

And generally, in the Middle and Western States, such as Ohio, 
Indiana and Illinois (/) it may be said that the tendency is, while 
recognising the existence of the rule, to narrow its construction where 
it is possible, (g) In California this is specially so. 

In Kentucky, Ohio and Georgia, it should be mentioned there 
have been decisions which have held that where a servant is under 
the control of another servant, and is not able to guard against 
his negligence, then the master is liable for any injury done, {h) 
Shearman & Redfield, s. 100 n. 

In Greorgia the law seems tolerably developed and settled in 
accordance with the English law, (i) but in several of the Southern 
States where slavery existed till comparatively recently, the question 
does not appear to have come before the Courts, lii Florida and 
Louisiana, for instance, scarcely any decisions exist as to the relations 
of master and servant, though the laws with regard to slavery are full 
and explicit, (j ) 

■ _ - ■ I ■ ■- - ■ - - - I I I I !■ I I ■!■ ■ I I M-^ 

(a) Sherman v. Rochester ^ Syracuse Railway Company^ 17 N. Y. 156 ; 
RusseU V. Hudson, River Railway Company ^ 17 N. Y. 136 ; Coon v. Syra^cuse if 
TJUca RailwoAf Company, 6 N. Y. 4S2 ; Boldt v. New York Central Radiway 
Companjfy 18 N. Y. 432. 

(b) See same cases and Ormond y. Holland, El. B. & E. 105. 

(c) Ryder v. Fowler, 24 N. Y. 410 ; Roberts v. Smith, 2 H. & N. 213 ; 
Keegan v. Western Railway CompamAf, 8 N. Y. 176, 180. 

(d) See Haynagh v. New York Cerdral Hudson River Railway Company, 
55, N. Y. 608, following the English Case of Mv/rphy v. Smith, See also, for 
New York Cases, Brown v. Maxwell, 6 H. 592 ; Boniface v. Relyea, 5 Rob. 397 ; 
Chapman v. Erie Railway Com/parvy, 55 N. Y. 519 ; Haikins v. New York amd 
Hudson River Railway Company, 65 Bart. 129. 

(e) Burke v. Norwich ami Worcester Railway Compamy, 84 Conn. 479 ; 
HoAfden v. Smithmlle Mam.ufadnji/ring Corrypa/Mj, 29 Conn. 557, 558 ; see also 
Corbin v. Americam, Mills, 27 Conn. 279. 

(/) Toledo Railway Compamy v. Con/way, 68 lU. 545 ; Ryan v. Chicago 
Railwwy Compamy, 60 111. 171. 

ig) Sulli/vam, v. Louisville Bridge Compamy, 9 Bush. 81 ; Kam^sas Pacific 
Railway Company v. Salmon,ll Kan. 83 ; Strahlendorf y. Rosenthal, SOWia. 674. 

(h) Shearman & Bedfield, s. 100 n. Clevelamd Railway Compamy v. Keary, 
3 Ohio St. 201 ; lAttle Miami Railway Company v. Stevens, 20 Ohio 415 ; Cooper 
V. Mullins, 30 Geor^. 146. 

(i) Western Railway Company y. Bishop, 50 Gfeorgia, 465. 

(;) See Hennen's ** Digest." 
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Vn. — Liability or the Master for the Servant in the 

English Law. 

The liability of a master for the act of his servant may be either 
to the criminal Courts or to the civil Courts of the country. 

1st. As to the liability of the master criminally. It is obvious 
that the master is liable for the criminal acts of the servant when he 
has expressly commanded them or personally co-operated with the 
servant in their commission. The law in this class of cases may 
perhaps be more correctly stated by saying that the relation of master 
and servant does not render the master the less liable to answer 
criminally when he is accessory, whether before or after the fact, 
than if no such relation of master and servant existed. If the master 
co-operates with the servant, the master is then himself a principal, 
and must answer for his own wrongdoings. 

But no amount of mere negligence, short of becoming an acces- 
sory, would render the master criminally liable for his servants* crime. 
But there are quasi criminal cases where the master is liable for the 
act of his servants. Such, for instance, was Bex v. Dixon, (a) where it 
was held that if a master baker will introduce alum, he ought 
personally to secure its dua dilution, and was answerable on an 
mdictment for the improper use of an article, which might, however, 
be innocuous in another form. The chief head, however, of this quasi 
criminal responsibility of the master is to be found in the cases under 
the revenue laws. It has been held that a master is answerable for 
the illegal act of his servant, if within the scope of his probable 
authority, and done for the master's benefit. Thus, where aSfter the 
detection of smuggled tobacco, concealed in a cellar, a servant in his 
master's absence procured a permit, by which he intended to protect 
the goods from seizure, the master was held liable for the penalty 
attached to the offence of unduly using a permit. Bayley, B., in 
giving judgment, said : — " This is not properly a criminal proceeding, 
but as a civil proceeding for a debt of the Crown it is penal in 
its nature, as are also informations for penalties on the statutes of 
usury, or against a master for the giving unstamped receipts by his 
servants. Whether the information here is penal or civil in its 
nature, the act of the servant is by law to be considered to be given 
by the master to the servant for the carrying on the business of the 
former." (h) 

2nd. As to the liability of the master in the civil Courts. 

The civil liability of the master for the acts of his servant is said 
by some high authorities to have sprung from the mfl,xim of the 
Boman law, quifadtjper aliwm facit per se\ (c) but the report of the 
Committee of the House of Commons appointed to inquire into the 
employers' liability for injuries to servants rejects this explanation 
as " inapplicable to cases where the act causing the injury is done 

(a) 3 M. A. S. 11. 

(b) AUomey-Oeneral v. Siddon, 1 Tyr. 41, where the law is considered at 
large. Under the Alkali Act, the owner of an alkali work is held ffoilty of an 
offence against the Act in certain cases of negligence on the part of his servant. 
There are similar provisions in the Mines Eegnlation Acts, &c. 

As to criminal liability on the part of proprietors of newspapers for their 
servants, see Reg. v. Holhrook, 8 (^. B. D. 60, 4 Q. B. D. 42. 

(c) The maxim, as it appears in Co. Litt. 258 a, runs : Qui per alium facit 
per seipsum facere videtur. 
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either without authority or in defiance of it," and thinks that the 
rule was an application of the maxim respondeat superior, (a) 

The first case I have been able to find is in " Rolle's Abridgment," 
and is as follows : — 

1. Si un servant qui est mon merchant vend un faux cheval ou 
auter marchandize en un Fayre al un home, nul action gist vers le 
maister pur le disceit cas il ne command le servant a vender ceo al 
axum en particular. (9 Hen. VI. 53 B.) 

2. Mes si le servant per command cie covin del maister ceo vend 
al ascun particular home, si ceo soit corrupt action gist vers le 
maister, car ceo est son vendition. (8 Hen. VI. 53 B.) 

3. Si le servant d'un tavemer vend vine al auter que est corrupt, 
action sur le case gist vers le maister, coment qui il ne command le 
servant a ceo vender al c'est particular home. (9 Hen. VI. 53 B.) 

In 1676, the case of Michael v. Ahstree (h) was decided in accord- 
ance with the principles of the previous decision. The action was 
a case against the master and servant, for that the servant brought 
a coach into Lincoln's-Inn-Fields with two ungovernable horses to 
train them, which ran over the plaintiff. Judgment was given for 
the plaintiff: "For it shall be mtended that the master sent the 
servant to train the horses there." 

The next reported case is Kvngston v. Booth, (c) in the year 1684. 
It was an action for assault. The Chief Justice did not take part in 
the decision, but it was ruled by three judges : — 

1st. If plaintiff enter upon land whereof I am in legal possession, 
and I desire him to go off my land and he refuse it, then after this I 
may use violence and thrust him off; but I cannot wound him or 
knock him on the head. 

2nd. If I command my servant to do what is lawful, and he 
misbehave himself or do more, I shall not answer for my servant, but 
my servant for himself, for that it was his own act : otherwise it was 
in the power of every servant to subject his master to what actions 
or penalties he pleased. 

3rd. If I command my servant to do a lawful act, as in this case 
to pull down a little wooden house (wherein the plaintiff was and 
would not come out, and which was carried upon wheels into the 
land to trick the defendant out of possession), and bid them take 
care they hurt not the plaintiff ; if in this doing my servant wound 
the plaintiff in trespass of assault, and wounding Drought against 
me, I may plead not guilty and give this in evidence ; for that I was 
not guilty of the wounding, and the pulling down the house was a 
lawful act. 

It seems difficult to reconcile the case of Kingston v. Booth with 
the earlier decisions. We have, however, a decision of the Court of 
King's Bench, given in 1431, where the master was held responsible 
for the act of the servant in the course of his employment causing 
damage to third persons, although the master had not authorised it. 
And in this case it is submitted lay the principle that has governed all 



(a) Co. 4 Inst. 114. The words are said to be taken from Stat. Westminster 
2 c. 11 J Hall V. Smith, 2 Bing. 160. 

(b) 2 Lev. 172; Lord Raym. 739; 2 Salk. 441. 

(c) Skinner, p. 228. 
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subsequent decisions as to the liability of the master for the act of 
his servant in the course of the employment. 

In Middleton v. Fowler, (a) in 1699, Chief Justice Holt, sitting at 
Nisi Pri/U8, first reduced the law to a formula when he said : — " That no 
master is chargeable with the acts of his servant but when he acts in 
the execution of the authority given him." And about the same time 
the same judge held that an action would lie against the master of 
a carman who ran over a boy in the street and maimed him, and also 
against one whose servants ran against the cart of B., in which there 
was a pipe of wine, and overturned it, whereby the wine was spoiled, (h) 
In McManvs v. Crickettf (c) decided 1800, the King's Bench, in a 
considered judgment, decided that a master is not liable in trespass 
for the wilful act of his servant as by driving his master's carriage 
against another, done without the direction or assent of the master. 
But he is liable to answer for any damage arising to another 
from the negligence or unskilfulness of his servants acting in his 
employ. 

Lord Kenyon, who delivered the judgment of the Court, said : — 
"Now, when a servant quits sight of the object for which he is 
employed, and without having in view his master's orders, pursues 
that which his own malice suggests, he no longer acts in pursuance 
of the authority given him. And according to the doctrine of Lord 
Holt, his master will not be answerable for such act for injuries 
occurring from the wilful act of the servant, (d) 

Croft V. AUson (e) was decided by the King's Bench in 1821 (Abbot, 
C. J., Bayley, and Holroyd, J., J.). The plaintiffs hired a chaxiot for 
the day, appointed the coachman and furnished the horses. On a 
motion for a new trial, it was held, if a servant driving a carriage in 
order to effect some purpose of his own, wantonly strike the horses 
of another person and produce the accident, the master will not be 
liable. But if in order to perform his master's orders he strikes, but 
injudiciously, and in order to extricate himself from a difficulty, that 
will be negligent and careless conduct, for which the master will be 
liable, being an act done in pursuance of the servant's employment. 

In 1829 came Gregory v. Piper, (/) where a master ordered his 
servant to lay down a quantity of rubbish near his neighbour's wall, 
but so that it might not touch the same, and the servant used ordinary 
care in executing the order of his master, but some of the rubbish 
naturally ran against the wall, it was held that, if the servant in 
carrying into execution the orders of his master uses ordinary care, 
and an injury is done to another, the master is liable in trespass. If 
the injury arises from the want of ordinary care in the servant the 
master will only be liable in case, per Littledale, J. 

In 1834, Joel v. Morison (g) was tried by Parke B., at Nisi Prius, 
Plaintiff was in Bishopgate Street when he was knocked down by a 
horse and cart coming from Shoreditch. The learned judge, in 

(a) Salk. 282. 

(b) 1 Lord Raymond, 739. 

(c) 1 East 101. 

{d) See Boucher v. Nordstrom, 1 Taunt. 568 ; Chandler v. Broughton, 1 C. & 
M. 29 ; M'Laughlin v. Pryor, 4 M. & G. 48. 
(e) 4 B. & Aid. 590. 
(/) 9 B. & C. 591, 4 M. & R.500. 
(gf) 6 C. & P. 501. 
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simmiing np said : " There is no donbt that the plaintiff had suffered 
the injury, and there is no doubt that the driver of the cart was guilty 
of negligence, and there is no doubt also that the master, if that person 
was driving the cart on his master's business, is responsible. If the 
servants, being on their master's business, took a detour to call upon 
a friend, the master will be responsible. If you think the servants 
lent the cart to a person who was driving without the defendant's 
knowledge, he will not be responsible ; or, if you think that the yoimg 
man who was driving took the cart surreptitiously and was not at 
the time employed on his master's business, the defendant will not be 
liable. The master is only liable where the servant is acting in the 
course of his employment. If he was ^oing out of his way, against 
his master's implied commands, when driving on his master's business, 
he will make his master liable ; but if he was going on a frolic of his 
own, without being at all on his master's business, the master will 
not be liable." (a) 

Such, then, was the state of the law when Lord Abinger, by his 
judgment in Priestley v. Fowler, (h) opened the way for the enuncia- 
tion of the limitation of the employer's liability to those cases where 
the person injured is not a fellow servant engaged in a common 
employment with the injuring servant. 

The law may be broadly stated at this period in two propositions : 

1st. A master is liable to pay compensation for an injury caused 
by his own wrongful act, neglect, or default. 

2nd. A master is also liable to pay compensation for the con- 
sequences of the wrongful act, or default of any of his servants, 
acting in the ordinary course of his employment. 

To this second rule, the decision oi the Court of Exchequer, in 
Priestley v. Fowler, (c) made an exception where the person injured 
is a servant of the master who would otherwise have been liable 
under the rule, {d) 

(a) In Mitchell v. Crassweller, 13 G. B. 237 ; 22 L. J. 0. P. 100, the master 
was held liable where, on a jonmey undertaken for his master, the servant deviates 
and while deviating caused the injury. (Storey v. Ashton, L. B. 4 Q. B. 476 ; 
39 L. J. Q. B. 223!) 

(b) In Ferni v. Harrison, 3 T. B. 762, per Bnller, J., if a master ordered his 
servant not to take his horse and carriage ont of the stable, and the latter went 
in defiance of his master's orders, there is no authority which says that the 
master shall be liable for any injury done to another by such an act of the 
servant. 

(c) ZU,A W. 1. 

(a) Other cases on the law of negligence are, as regards servants with 
authority to remove people misbehaving, &c., Seymovr v. Qreenwood, 7 H. & M. 
856j 30 L. J. Ex. 327 ; Bcuyley v. Mamcnester, Sheffield, omd Lincolnshire 
BrnlwoAf CompavAf, L. B. 8 C. P. 148, 42 L. J. C. r. 78 ; Moore v. Metropolita/n 
Railway Convpamy, L. B. 8 Q. B. 36, 42 L. J. Q. B. 23. As to omnibus 
racing, Lvm^pvsY. London Onmihiis Compam/y, 1 H. & G. 626, 32 L. J. Ex. 
34. As to negligence of under servant. Booth v. Mister, 7 G. & P., 66. As to 
acts done wilfully or recklessly, Lyons v. MaHvn. 8 M. & E., 512, North v. 
Smith, 10 G. B. N. S. 672 j Ward v. General Om/nihus Company, 42 L. J. G. P. 
265 : iMcas v. Mas(yn, L. B. 10 Ex., 251, 44 L. J. Ex., 145. As to liability of 
the master for tortious act of servant, JJzzo v. Newbold, 9 Ex. 302, 23 L. J. 
Ex. 103 : Seymowr v. Qreenwood, 7 H. & N. 355, 30 L. J. Ex. 327, 4 L. T. 
N. S. 833 ; Dalyell v. Tyrer, El. Bl. El. 1899, 28 L. J. Q. B. 52 ; PaUen v. Rea, 
2 G. B. M. 606, 26 L. J. G. P. 235. 
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THE LAW AS IT STOOD BEFORE THE 

PASSING OF "THE EMPLOYERS' 

LIABILITY ACT, 1880." 



Thebje is no mention in the law books treating on this subject 
of any case illustrating the exemption of the master from liability to 
his servant for the wrongful act of the fellow servant, previous to 
the case of Priestley v. Fowler, decided in 1837, though Willes, J., in 
giving judgment in Gallagher v. Piper, (a) apprehends that the rule 
had been laid down long before that case ; and Pollock, 0. B., also, 
when giving judgment in Vose v. Lcmcashi/re and Yorkshire Railway 
Company, remarks : — " I believe it was the law ; I thoroughly under- 
stood it to be so before attention was called to it." (6) It will therefore 
be taken for the starting-point for our inquiries in the matter. 

In Priestley v. Fowler, (c) the plaintiff was servant to a butcher, 
and was injured through the breaking down of an overloaded van of 
his master's. Lord Abinger, 0. B., in giving the judgment of the 
Court, of which Parke, B., was a member, said : — " The mere relation 
of the master and the servant never can imply an obligation on the 
part of the master to take more care of the servant than he may reason- 
ably be expected to do of himself. He is, no doubt, bound to provide 
for the safety of his servant in the course of his employment to the 
best of his judgment, information and belief. The servant is not 
bound to risk his safety in the service of his master, and may, if he 
thinks fit, decline any service in which he reasonably apprehends 
injury to himself; and in most of the cases in which danger may be 
incurred, if not in all, he is just as likely to be acquainted with the 
probability and extent of it as the master. In fact, to allow this sort 
of action to prevail would be an encouragement to the servant to omit 
that diligence and caution which he is in duty bound to exercise on 
the behalf of his master to protect him against the misconduct or 
negligence of others who serve him ; and which diligence and caution, 
while they protect the master, are a much better security against any 
injury the servant may sustain by the negligence of otners engaged 
under the same master, than any recourse against his master for 
damages could possibly afford." 

The injury, m this case, was occasioned either through a want of 

(a) 16 C. B. N. S. 677 ; 33 L. J. C. P. 329. 

(b) 27 L. J. Ex. 249 ; 2 H. «fe N. 728. 

(c) 3 M. & W. 1. 

c2 
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care in loading the van or through the badness of the van itself ; if 
the former, the decision might probably be justified on the narrow 
ground that it was the duty of the servant to see that the van was 
only properly loaded, which duty he neglected, and was in conse- 

2uence injured through what was his own contributory negligence, 
t should be noted, however, that in Hutchinson v. The York, New- 
castle cmd Bervnck Railway Covvpa/ny, it is treated as a case of the 
non-liability of the master, because the negligence in overloading the 
van was the negligence of a fellow servant, (a) Or, secondly, assuming 
the servant had nothing to do with the overloading the van, the case 
might still be sustained on the principle that the master was not 
bound to warrant the van. Though, it is true, the expressions in the 
judgment go considerably beyond any such limitations. 

But the next case on the subject directly raises and decides the 
question, whether the negligence of a fellow servant gives a cause of 
action against the common master to another servant injured through 
such negligence. This is the case of Farwell v. The Boston and Wor- 
cester Railroad Corporation, decided by the Supreme Court of Massa- 
chusetts in 1842. (5) The authority of this case and the reasoning of the 
Chief Justice have been distinctly recognised and adopted in most of 
the English decisions, and were especially referred to and approved 
by the House of Lords in the BaiionshiU Goal Gompcmy v. Reid. (c) 
The following were the facts as far as is necessary to understand the 
case : — Two persons were in the service and employment of one Com- 
pany, whose business it was to construct and maintain a railroad and to 
carry passengers for hire. They were employed by the same Company 
to perform separate duties and services, and they were paid according 
to their respective labour and skill. One was injured by the 
negligence of the other. The question was whether the injured 
person had a remedy against the common employer. Shaw, C. J., in 
the course of a veiy elaborate judgment, said : " The general rule, 
resulting from considerations as well of justice as of policy is, that 
he who engages in the employment of another for the performance of 
specified duties and services, for compensation, takes upon himself 
the natural and ordinary risks and perds incident to the performance 
of such services, and, in legal presumption, the compensation is 
adjusted accordingly ; and we are not aware of any principle which 
should except the perils arising from the carelessness and negligence 
of those who are in the same employment. These are perils which the 
servant is as likely to know, and against which he can as effectually 
guard as the master. They are perils incident to the service, and 
which can be as distinctly io;re8een and provided for in the rate of 
compensation as any others. To say that the master shall be 
responsible because the damage is caused by his agents, is assuming 
♦}he very point that remains to be proved. They are his agents to 
SDme extent, and for some purposes; but whether he is responsible, 
in a particular case, for their negligence, is not decided by the single 
fact that they are for some purposes his agents # # # 

" Where several persons are employed in the conduct of one com- 

(a) 5 Ex. 848 ; 19 L. J. Ex. 296 ; 6 Ry. Cases, 580. 

(h) 46 Mass. 49, and 8 McQueen, judgment of Shaw, G. J., printed after 
the jndffment in Bartonshill Coal Compcmy v. McQuire. 
(c) 8 McQueen, 226. 
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mon enterprise or undertaking, and the safety of each depends much on 
the care and skill with which each one shall perform his appropriate 
duty, each is an observer of the conduct of the others, can give notice of 
any misconduct, incapacity, or neglect of duty, and leave the service if 
the common employer will not take such precautions and employ such 
agents as the safety of the whole party may require. By these means 
the safety of each will be much more effectually secured than could 
be done by the resort to the common employer for indemnity in case 
of loss by the negligence of each other. Regarding it in this light, it 
is the ordinary case of one sustaining an injury in the course of his 
own employment, in which he must bear the loss himself, or seek his 
remedy, if he has any, against the actual wrong-doer," The Chief 
Justice, however, limits his decision to the actual matter before him : — 
" We are far from intending to say," are his words, " that there are 
no implied warranties and undertakings arising out of the relation of 
master and servant. Whether, for instance, the employer would be 
responsible to an engineer for a loss arising from a defective or 
ill-constructed steam-engine; whether this would depend upon an 
implied warranty of its goodness and sufficiencj', or upon the fact 
of wilful misconduct, or gross negligence on the pirt of tne employer, 
if a natural person, or the superintendent or immediate representative 
and managing agent in case of an incoporated Company, are questions 
on which we give no opinion." 

In 1860, the Court of Exchequer decided Hutchinson v. The York, 
Newcastle, and Berwick Baihvay Co. {a) The facts were very similar 
to the facts in Farwell's case, but it was not quoted ; the decision, 
however, was the same. The judgment of Alderson, B., expresses a 
limitation that, though probably present to the miad of the Court in 
the preceding case, was not actually expressed :—• "The master is not 
in general responsible when he has selected i)erson8 of competent care 
and skill." 

And also the further limitation, which it is well to bear in mind, that 
the master is not exempt from responsibility to his s<5rvant for an injury 
occasioned to him by the act of another servant, when the injured 
servant was not, at the time of the injury, acting in the service of his 
master. In such a case the servant injured is substantially a stranger 
and entitled to all the privileges he would have had if he had not 
been a servant. The judgment continues : — " Though we have said 
that a master is not in general responsible to one servant for an injury 
occasioned by the ne^igence of a fellow servant while they are 
acting in one common service, yet this must be taken with the quali- 
fication that the master shall nave taken due care not to expo&e his 
servant to unreasonable risks." 

This case, therefore, is important as adding three additional terms 
to the doctrine of the non-liability of the master for the injuries 
received by the servant in his employment. 

(1.) A liability will arise for the injury to the servant, if the 
master employs the injuring servant knowing him to be 
incapable. 

(2.) The master is not protected if the injuring servant and the 
injured servant are not engaged in a common employment. 

— - - - I — ^ 

(a) 5 Ex. 343 ; 19 L. J. Ex. 296 ; 6 Ry. Cases, 580. 
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(3.) Neither is the master protected from liability if he expose 
his servant to imreasonable risks. 

The case of Wigmore v. Jay, (a) decided on the same day by the 
same Court as decided Hutchinson's case, confirms, but does not carry 
further the same doctrines. 

The next case that extends the principle is that of Wiggett v. 
Fox, (6) decided by the Court of Exchequer in 1856. The defendants, 
having contracted with the Crystal Palace Company to erect a tower, 
manumctured the materials, and made a sub-contract with M. and 
others to do by "piece work" particular portions of the hoisting and 
fixing the materials ; the scaffolding and tools were provided by the 
defendants. The workmen employed by the sub-contractors were paid 
weekly by the defendants according to the time they worked, an 
account of which was kept by the defendant's foreman. M., the sub- 
contractor, employed W., the plaintiff's husband, and whilst he was 
at work at the oottom of the tower the defendant's men, who were at 
work at the top, negligently let fall an instrument called a " rymer,'" 
which struck and kuled the plaintiff's husband. Alderson, B., said : — 
" Here the servants were at the time of the injury engaged in doing 
the common work of the contractors, the defendants ; and we think 
that the sub-contractor and all his servants must be considered as 
being, for this purpose, the servants of the defendants whilst engaged 
in doing work, each devoting his attention to the work necessary for 
the completion of the whole, and working together for that purpose. 
We should not give full and reasonable effect to the principle which 
governs such cases (and which, as stated in Priestley v. Fowler, mainly 
arose from the enormous inconveniences which would ensue from 
holding the common employer to be liable in such circumstances), if 
we were not to extend it as far as the present question. Here the 
workman comes into the place to do work knowmgly and avowedly 
with others. * * ♦ If we were to hold the defendants liable, we 
should be obliged to hold that every contractor, where various trades- 
men, bricklayers, plumbers, and the like are employed to build a 
house, would be liable for all accidents inter ee to the various work- 
men so employed in the common object, and it is difficult to see that 
it would stop there ; possibly the common employer of them all might 
be made liable in sucn cases." 

S^mour V. Maddox, (c) decided 1857, is a very strong case, which it 
is difficult to reconcile with principle. It was the case of the pro- 
prietor of a theatre. The plaintiff was hired by the defendant to sing 
on the stage as a chorus singer. The stage was insufficiently lighted, 
and a hole was open there without any light, into which the plaintiff 
fell and was injured. Held she could not recover. The ground of 
the decision of tne Court is thus put by Coleridge, J. : — " The question 
appears to come to this, whether the duty to which the breach 
points arose from the relation between these parties, that is, from 
the general relation of master and servant, for no special contract is 
stated with reference to the matter in complaint. Now, if this duty 

(a) 5 Ex. 354 ; 19 L. J. Ex. 300. Bee also Innocent v. Peto, 4 F. & F. 8 ; and 
in America, AVtyro ▼. AgoAJOwm Carnal ConvpamAj, 6 Cnsh. 75 ; and Ryan v. 
Fowler, 10 Smith Bep. 410. 

(5) 11 Ex. 832 ; 2 Jar. N. S. 955 ; 25 L. J. Ex. 188. 

(c) 16 Q. B. 326; 20 L. J. Q. B. 327. 
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arises from the general relation of master and servant, I do not know 
where the master's liability is to stop. 

8kipp V. The Eastern vounties Railway CoTnpany, {a) decided by 
the Exchequer in 1853, extends the meaning of the terms "risks 
incident to the service." The facts were; — The plaintifE was in 
the employment of a railway Company, the defendants. It was 
his duty to attach the carriages of the luggage trains to the loco- 
motive engine. He was thrown under the carriages and severely 
injured. There was evidence that the stajff of servants was insuffi- 
cient, but plaintiff had been employed for several months and had 
made no complaint. Held that it was, under the circumstances, 
not a question for the jury whether the number of servants was 
sufficient. Parke, B., said: — "The defendants were not bound to 
keep 20 servants, they are to be the judges of the number. They are, 
indeed, bound to see that their servants are persons of proper care 
and sldll." Alderson, B., said : — " The jury are not to be the judges of 
the sufficiency of any number of servants a man keeps. The plaintiff 
stayed in his situation three months without having an under-guard 
to assist him and without making any objection." 

In 1854 was decided the case of Couch v. Steel. (6) It is important, 
because it applies the decision of Priestley v. Fowler to the relation of 
shipowner and seaman. 

It was an action brought by a seaman against a shipowner, for that 
the defendant so negligently fitted out and equipped his vessel that 
she was unseaworthy, and the plaintiff was thereby obliged to undergo 
unreasonable labour, and was injured in health. Lord Campbell, in 
giving judgment, said: — "It seems to me that this discloses no 
contract or legal duty of which there has been a breach, the subject 
of an action. For aught that appears on this count the defendant 
may have been perfectty ignorant of the defects in the vessel, whilst 
the plaintiff may have examined the vessel before he engaged himself, 
and nave known her state well. Or it may be that both parties were 
aware of it, and that it was their intention that the seaman should 
work and fare the harder and have that considered in his wages. 
There being no allegation of the defendant's knowledge, if we held 
him liable on this count, we must hold a shipowner always liable to 
an action from every seaman if, from any accident, a butt having 
started or the like, the ship was not seaworthy. No such action has 
ever been brought. This w a case of the first impression, in support 
of which neither a decision nor even a dictum has been brougnt to 
our notice, nor has any legal principle been urged in its support." 

Coleridge, J., added: — "The plaintiff must rely on a general 
principle that in all such cases there is an implied contract that the 
vessel is seaworthy. I think it enough to say that we are now giving 
judgment in the vear 1853, and that no such action has ever been 
maintained, though, if there were such a contract implied, there must 
have been numerous instances in which the facts would have 
supported such an action." (c) 



(a) 9 Ex. 223, 28 L. J. Ex. 23. 

(b) 8 El. & Bl. 402 ; 18 Jar. 515 ; 28 L. J. Q. B. 121. 

(c) See also remarki of Willes, J., in Oallagher v. Piper, 16 C. B. N. S. 677 ; 
83 L. J. C. P. 831. 

By Merchant Shipping Act, 1876, 39 & 40 Vie. c. 80, sec. 5, in every contract 
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In Degg v. The Midland Bathoay Company, (a) decided by the same 
Court in 1857, the plaintiff's husband, who was killed by the negli- 
gence of the servants of the Company, voluntarily assisted some of 
them in their work and by reason of doing so was killed. Bramwell, 
B., lays down the law applicable to the case as follows: — " The cases 
show that if the deceased had been a servant of the defendants and 
injured under such circumstances as occurred here, no action 
would be maintainable, and it might be enough for us to say 
that those cases govern this, for it seems impossible to suppose 
that the deceased, by volunteering his services, can have any greater 
rights or impose any greater duty on the defendants than would have 
existed had he been a hired servant. # • * The 

consideration may not be so obvious, but it is as competent for a man 
to agree, and as reasonable to hold that he does agree, that if allowed 
to assist in the work, though not paid, he will take care of himself 
from the negligence of his fellow workmen, as it would be if he were 
paid for his services." The judgment in this case was approved by 
the Exchequer Chamber in Potter v. Faulkner, (h) where servants of 
the defendant were employed in lowering bales of cotton from a 
warehouse into a cart, in wnich another servant of the defendant was 
stationed to receive them. The plaintiff interfered to assist the 
servant who was in the cart, and was injured by what was found to 
be negligence in the defendant's servants in the warehouse. The 
question was, could the plaintiff sue the master for the negligence 
of his servants? Erie, O. J., said, delivering the judgment of the 
Exchequer Chamber: — " Such an one cannot stand in a better position 
than those with whom he associates himself in respect of their 
master's liability. He can impose no greater obligation upon the 
master than that to which he is subject in respect of a servant in his 
actual employ. And it is clear law that the master would not have 
been liable if the servant below had been injured by the negligence 
of the servants above. As between master and servant, the duty 
of the master is to take due care to employ other servants of com- 

of service, express or implied, between the owner of a shi^ and the master or any 
seaman thereof, and in every instrument of apprenticeship, whereby any person 
is bound to serve as an apprentice on board any ship, there shall be imphed, not- 
withstanding any agreement to the contrary, an obligation on the owner of the 
ship that the owner of the ship, and the master, and every agent charged with 
the loading of the ship, or the preparing thereof for sea, or the sending thereof 
to sea, shall use all reasonable means to ensure the seaworthiness of the ship for 
the voyage at the time when the voyage commences, and to keep her in a sea- 
worthy condition for the voyage during the same. Provided that nothing in this 
section shall subject the owner of the ship to any liability by reason of the ship 
being sent to sea in an unseaworthy state, where, owing to the special circum- 
stances, the so sending thereof to sea is reasonable and justifiable. 

The effect of this section is to place the sailors in the same position as 
passengers by the ship. The shipowner, in the absence of any special contract, 
is held to warrant the seaworthiness of his ship as between himself and shippers 
of goods, but he does not warrant the seaworthiness of his ship as between 
himself and the passengers. Henceforward the shipowner is by statute put in 
the same relation to his sailors as he before stood to his passengers by common 
law, that is, he will have to show, in the event of any accident having happened, 
that he has used all reasonable means to ensure seaworthiness. 

(a) 1 H. & N. 773 ; 26 L. J. Ex. 171 ; 3 Jur. N. S. 395. 

(h) 31 L. J. Q. B. 30; 1 B. & S. 800; 8 Jur. N. S. 259 ; 10 W. R. 93; 5 L. T. 
N. S. 465 ; New Orleans Railway v. Harrison, 48 Miss. 112. 
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Eetent skill and ordinary carefulness. When he has done that, 
e has done his duty as between himself and his servants, and we are 
of opinion that the liability contended for by the plaintiff does not 
attach to an employer, (a) 

But if the plaintiff is furthering his own ends, the case is other- 
wise, and he can recover, though a volunteer and though engaged 
with the defendant's servants. This is illustrated by the case of 
Wright v. London 8f North Western Railway Com/pa/n/y. (6) There the 
plaintiff assisted, with the assent of the station-master, in shunting 
a horse-box in which his heifer was, and while so assisting was injured 
by the negligence of the defendant's servants. Mellish, L, J., 
said : — " It is obvious that if a Company allow persons to take part in 
doing what they ought to do in order to save porters, they must take 
upon themselves the consequences if the persons are injured by the 
negligence of the Company's servants." 

A case somewhat more favourable to the workmen than many of 
these cases was the Scotch case of Brydon v. Stewart, decided by the 
House of Lords in 1855. (c) 

Workmen in a pit were dissatisfied with the provision made for 
their safety. They went down into the pit, and then held a meeting 
and resolved not to work till more precautions had been adopted. 
They made signals to be drawn up. and in being drawn up the acci- 
dent occurred. 

Lord Cranworth, the Lord Chancellor, said : — " Li my opinion, not 
only is there that responsibility (on the master) bv the law of Scot- 
land, but clearly also by the law of England, which is thought to be 
less strict on this point. A master, by the laws of both countries, is 
liable for accidents occasioned by his neglect towards those whom he 
employs. I quite adopt the ar&niment of the solicitor-e:eneral that a 
master is only responsible while the servant is engaged 5i his employ 
ment, but then we must take a ^eat latitude in the construction of 
the phrase * being engaged in his employ.' It would be a monstrous 
proposition indeed if, having sent a workman down into my mine to 
work for me, and he, choosing no longer to be employed there, and 
ceasing to work, requires me to take him up again, but that the 
taking up should in that case be without my being liable for the 
same due caution for which I was liable when I let him down. That 
is not the meaning of the law. H, having taken him up, I afterwards 
dismiss him, or if he remains in my employ iutending to go down to- 
morrow into the mine again, but in the interval he does something 
not in the course of my employ, I am not, by the law of Scotland or 
by the law of England, responsible for an accident befalling him 
during that interval. But whatever the man does in the course of 
his master's employ, according to the fair interpretation of these 
words, eundo morando red&wndo, the master is responsible; and it 
does not, in my opinion, make the slightest difference that the work- 
man had no lawful excuse or proper cause for leaving their work. 

The case of The BartonshiU Coal Company v. Meid, (d) a Scotch 

(a) The case of Little v. NeHson, 17 Dm. 210, Hay 207, should be referred to. 
(6) .1 Q. B. D. 253, reported in Court below ; L. E. 10 Q. B. 298 j Holmes v. 
North fJasUum Railway Compcmy, L. R. 6 Ex. 123. 

(c) 2 Macq. 30. 

(d) 3 McQueen 206, 4 Jur. N. S. 767. 
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appeal to the House of Lords, was the next decision of importance. 
There the question, what constitutes a common employment and what 
are the principles to determine who are fellow servants, were most 
carefully examined. 

The facts were as follows : — " Wm. Beid, a miner, in the employment 
of the appellants, was being drawn up in the cage or cradle of the 
works, when his fellow workman, one Snearer, failed to stop the engine 
as soon as the cage arrived at the platform. The cage was driven 
with great force against the scaffolding and was overturned. Beid 
fell from a height of sixty feet and was killed." 

The action was brought by the widow and children. 

A verdict was given for the plaintiffs for £100, and was upheld 
by all the judges of the Scotch Court. An appeal was brought. 

The judgment of the House of Lords was delivered by Lord 
Cranworth. He states the principle to be applied to the case as 
follows: — "When the workman contracts to do work of any par- 
ticular sort, he knows, or ought to know, to what risks he is exposing 
himself ; he knows, if such oe the nature of the risk, that want of 
care on the part of a fellow workman may be injurious or fatal to 
him, and that against such want of care his employer cannot by 
possibility protect him. If such want of care should occur, and evil 
is the result, he cannot say that he does not know whether the master 
or the servant was to blame. He knows that the blame was wholly 
that of the servant. He cannot say the master need not have 
engaged in the work at all, for he was partv to its being undertaken. 
Principle, therefore, seems to me opposed to the doctrine that the 
responsibility of a master for the ill consequences of his servants' 
carelessness is applicable to the demand made by a fellow workman 
in respect of evil resulting from the carelessness of a fellow work- 
man when engaged in a common work. That this is the view of 
the subject in England cannot, I think, admit of doubt." 

After reviewing the cases. Lord Cranworth went on to say : — '* In 
the present case there appears to me to be no doubt but that Shearer 
and the miners were engaged in a common work. It is not necessary 
for this purpose that the workman causing and the workman 
sustaining the injury should both be engaged in performing the 
same or similar acts. The driver and the guard of a stage-coach, the 
steersman and the rowers of a boat, the workman who draws the 
red-hot iron from the forge and those who hammer it into shape, 
the engineman who conducts a train and the man who regulates the 
switches or the signals, are all engaged in common work. And so in 
this case, the man who lets the miners down into the mine in order 
that they may work the coal, and afterwards brings them up, 
together with the coal which they have dug, is certainly engaged in 
a common work with the miners themselves. They are aU con- 
tributing directly to the common object of their common employer 
in bringing the coal to the surface." 

In the case of The BaHonsMU Coal Company v. McOuvre, (a) 
where the facts are precisely similar to those in the previous case, 
and where 3udgment was delivered immediately after the judgment 
in Beid's case. Lord Chelmsford states the principle in the following 



(a) 3 Mac. 300. 
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words : — " It has long been the established law of this country, that a. 
master is liable to third persons for any injury or damage done 
through the negligence or unskilf ulness of a servant acting in his 
master's employ. The reason of this is that every act which is 
done by a servant in the course of his duty is regarded as done by 
his master's orders, and consequently is the same as if it were the 
master's own act, according to the maxim, * Qui facU per cbLmm, 
fojcit per se* . . . . It is necessary in each particular 
case to ascertain whether the servants are fellow labourers in the 
same work, because although a servant may be taken to have engaged 
to encounter all risks which are incident to the service which he 
undertakes, yet he cannot be expected to anticipate those which may 
happen to him on occasions foreign to his employment. Where 
servants therefore are engaged in different departments of duty, an 
injury committed by one servant upon the other by carelessness or 
negUgence in the course of his peculiar work, is not within the 
exception, and the master's liability attaches in that case in the 
same manner as if the injured servant stood in no such relation 
to him. 

" There may be some nicety and difficulty in particular cases in 
deciding whether a common employment exists ; but in general, by 
keeping in view what the servant must have known or expected to have 
been involved in in the service which he undertakes, a satisfactory 
conclusion may be arrived at." 

Lord Brougham entirely agreed in the opinion, and re-stated the 
principle thus : " Where one servant is injured by the fault of another, 
to release the master from responsibility, the two servants must be 
in the same common employment and engaged in the same common 
work under that employment." 

In 1862, the Court of Queen's Bench, in the case of MeUors v. 
Shaw J (a) decided that '* it is negligence for which the master is 
liable, if he knows that the macmnery or tackle to be used by the 
persons employed by him is improper or unsafe, and notwithstand- 
ing that knowledge, sanctions its use, as in Boherts y. Smith; (&) 
though there mav oe a doubt as to his liability where the servant is 
aware of the de&ctive state of the machinery, and so may be pre- 
sumed to have taken upon himself the extra risk for the sake of the 
wages." 

From these cases, then, the following principles may be educed : — 

(I.) The mere relation of master and servant does not imply an 

obligation on the part of the master to take more care of 

the servant than he may reasonably be expected to do of 

himself. 

(2.) The servant, as between himself and his master, en^ges to 

run all the ordinary risks of the service, includmg the 

risks arising from the wrongdoing of fellow-servants. 

(3.) But they must arise while he is employed in some common 

employment with the injuring fellow servant. 
(4.) The servant must not be exposed without notice to unreason- 
able risks. 

(o) 1 B. A 8. 445 ; 7 Jut. N. S., 845 ; 80 L. J. Q. B., 383. See also ruling 
of Bramwell, B., in Ogden v. BunvmenSt 3 F. & F. 751. 
(b) 2 H. i N., 218. 
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(5.) The master muBt use reasonable care to provide competent 

servants. 
(6.) And fit and proper machinery. 

(7.) The master is not liable for miury sustained by a volunteer 
to a greater extent than he is for a servant. 
Having thus stated the general principle on which the non-liability 
of the employer in these cases is founded, we will now proceed to 
consider : — 

1st. Who are the servants that are precluded from recovering 
under this rule. 

2nd. What are the classes of risks to which the rule relates. 
3rd. Who are fellow-servants. 

4th. What is negligence in the master in the appointment or 
retention of servants that precludes the master taking advantage of 
this rule. 

6th. Whether and under what circumstances the master is liable 
for the act of his foreman or manager in the appointment of improper 
servants. 

Lastly. Whether the master's liability is revived by his promise, 
upon notice of the negligence of an improper servant, to remove that 
servant. 



I. — Who cure ServwmU withi/n the Rule ? 

" A servant," says Dr. Fraser, (a) " is a person who ultroneously 
agrees to give his services to another for a determinate time and an 
ascertained hire, and who may get rid of the contract by paying 
damages." 

It is obvious that when a servant enters into a special contract 
with the master to encounter risks in the employment, as far as this 
is not against the policy of the law, the master will be absolutely free 
from li£U)ility from all injuries caused to the servant that come within 
the limits of risk designated by the contract. (&) 

" It I empW a man to do anything," says Bramwell, L. J., before 
the House oi Commons Committee on the Employers' Liability, q. 
1,140, " and the doing of it itself, though carefully done, injures any- 
body, I am liable whether he is my servant or not. If I employ a man 
to do a thing the doing of which is no necessary mischief, but the 
mode of doing which causes a damage to somebody, I am not liable 
unless that person is my servant, and he is only my servant where I 
have a ri^ht to tell him not only to do it as he has agreed to do it, but 
how he snail do it. To use a familiar illustration — I hire a cab to 
take me to Hyde Park comer ; I have no right to tell the cabman 
whether he shall whip his horse or not, but if my servant drives me 
in my carriage, I may tell him to drive faster or more slowly." 

In America it has frequently been held that no agreement by 
which a person is rendered irresponsible for negligence should be 

(a) " Law of Master and Servant," p. 2. 

(b) OriffUhs v. Qidhwy 8 H. & N. 648 ; Clayards v. Dethick, 12 Q. B. 446 ; and 
see the cases collected in Broom's *' Legal Maxims," under Volenti non fit 
injuria, 268. 
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valid, (a) In England the law is otherwise. It is laid down by Oock- 
burn, L. J., in McGawley v. Fumess Bail/way Company , (6) where 
it was agreed by the plaintiff that he should be carried at his 
own risk, it mnst be taken to exclude all liability on the part of the 
Company for any negligence for which they would otherwise have 
been liable. 

As, then, the ground of the freedom from liability of the master 
to the servant is that he assents, either expressly or by implication, 
to take the risks of a servant, the rule will not apply in the case of a 
bailee, unless there is something to fix him with knowledge of the 
defects of the thing bailed. In the absence of any special means of 
knowledge, he is entitled to assume that the thing bailed comes to 
him free from latent defects, (c) 

We have seen that when one is a volunteer, and undertakes of his 
own accord to act as servant, and while so doing receives injury from 
others in the same service, he is within the limits of the rule, (d) So, 
also, when a fireman asked a boy ten years old, standing near a water 
station belonging to a defendant Company, to turn on some water, and 
he climbed up on the tender to put in the hose, and was killed through 
an accident that happened in consequence, it was held in an action 
brought by the parents of the boy, that it not being in the scope of 
the fireman's employment to ask anyone to come on the engine, the 
defendants were not liable. Agnew, /., said : — Had the fireman himself 
fallen in place of the boy he could have had no remedy. It does not 
seem to be reasonable that his request to the boy to take his place 
without any authority, general or special, can elevate the boy to a 
higher position than his own, and create a liability where none would 
attach had he performed the service himself . '. . . . Here the boy 
was voluntarily where he had no right to be, and where he had no 
right to claim protection ; where the company was in the use of its 
private ground, and was not abusing its privileges or trespassing on 
the rights or immunities of the public. The only apology for his 
presence there is the unauthorised request of one who could not 
delegate his duty, and had no excuse for visiting his principal with 
his own thoughtless and foolish act. Nor can the mere youth of the 
boy change the relations of the case. That might excuse him from 
concurring negligence, but cannot supply the place of negligence on the 
part of the Company, or confer an authority on one who has none, (e) 

If, however, the volunteer is not acting as a mere servant, but is 
on the premises of the defendants with a view to advance his own 
interests at their invitation, the defence of common employment 
would not avail. (/) 

In Wright v. the London and North Western Bmhvay Convpany, {g) 
the plaintiff sent a heifer, which was put into a horse-box, by 

(a) See Whaarfcon's " Law of Negligence," sec. 589 n., where the authorities are 
collected. 

(6) L. R. 7 Q. B. 59. 

(c) Fowl&r V. Lock, 7 0. P. 272; 41 L. J. C. P. 99. 

(d) Ante, Potter v. FoAdkner, 1 B. & S. 800 ; JXgg v. Metropolitam, BaihuoA^ 
Compcjmy, 1 H. & N. 773. 

(e) Flower v. PennsyVvama Railway Compcmy, 69 Penn. 210 : McNaughten 
V. Caledonian Railwa/y Convpcmy, 15th Jan., 1857, 19 d. 271. 

(/) Holmes v. North Eastern Railway , L. R. 4 Ex. 254; L. R. 6 Ex. 123. 
(flf) L. R. 10 Q. B. 298. 
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defendants' railway to P. station. On the arriral of the train at 
the station, there being only one porter available to shunt the 
horse-box to the siding from which alone the heifer could be 
delivered to the plaintiS, he was allowed, in order to save delay, 
to assist in shunting the horse-box, and while he was so assisting 
he was run against and injured by a train which was negligently 
allowed to come out of the siding. There was evidence from which 
the jury might find that the plamtifE was assisting in the shunting 
with the assent of the station-master. Cockburn, U. J. — ^The plaintiff 
was, therefore, not a mere volunteer, as in Degg v. Midland Raihocuy 
CoTupany, (a) but was on the railway for the lawful purpose of 
assisting in the landing of his goods, with the consent of the Com- 
pany, and the case is therefore within the decision of Holmes y. 
North Eastern Railway Company, (b) 

In America, it has been ruled that the agent of " an express Com- 
pany," doing business on a railroad, and having his passage paid for 
by contract, is not a servant, (c) 

Neither was a person who had agreed to supply passengers in one 
of the trains of a Company with iced water, and who had a season 
ticket issued to him quarterly for the purpose of travelling by any of 
the regular trains, (d) 

In a case decided in 1865, (e) where one of the terms of the 
plaintiffs engagement was that he should be carried by train from 
Birmingham to the spot at which his work was to be done (which was 
that of assisting in loading what is called a "pick-up train"), and 
should be brought back to Birmingham at the end of each day ; 
through the negligence of the guard of the train by which plaintiff 
was returning from his work, plaintiff was injured. It was held that 
plaintiff was being carried not as a passenger but in the course of 
service, and there was nothing to take the case out of the ordinary 
rule that exempts the master &om responsibihty. 

But in no case does the employer guarantee the employes' 
saf ety. (/) 

Where, however, the personal negligence of the master has directly 
caused the injury — there the master's liablility to the servant is the 
same as it would be to one not a servant. 

Thus, where the master acts as a fellow workman, he is liable for 
his negligence to one of his servants as much as if the relation of 
master and servant did not exist, (g) 

If a master who manages his own works were to order two men 
to do a thing, and one of them in the course of doing it was negligent 
and injured the other, he would not be liable, (h) 



r 



H. & N. 778; 26 L. J. E. Ex. 171. 
iSf^ above. 
Ic) Yeomoms v. Noaj. Co.. 44 Cal. 71. 

[d) Com V. Vermont cmd Mass. Railway ^ 108 Mass. 7. 

(e) Tumrvyv. MidUmd BaihvoAj Co., L. E. 1 C. P. 291 ; 12 Jur. N. S. 691. 
(/) Riley v. Baxendale, 6 H. & N. 448 ; Priestley v. Fowler, 8 M. & W. 1. 
ig) Roberts v. Smith, 2 H. & N. 213; 8 Jur. N. S. 469 ; 26 L. T. Ex. 819; 

Ashworth v. Stamjoick, 8 E. & E. 701 : 7 Jur. N. S. 467 ; 80 L. J. Q. B. 188 ; 
4 L. T. N. S. 85 ; Mellors v. Shww, IB. & S. 437 ; OrTYuynd v. Holland, E. 
Bl. A E. 102 ; WilUams v. Clough, 3 H. & N. 268 ; 27 L. J. Ex. 825 ; Dalton 
T. Bachelor, 1 P. A. P. 15. 

{h) Per Bramwell, L. J., Evidence before House of Commons, Committee on 
Employers' Liability, q. 1,131. 
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If the master was to tell servant A. to do a thing, the doing of 
which injured servant B., not from the negligence of A. but from 
the character of the act itself, the master would be liable. Per Bram- 
well, L. J., evidence before House of Commons' Committee on 
Employers* Liability, q. 1,133. 

Willes, J., in Mwrra/y v. Gv/rrief (a) thus proposes the test to 
determine who is master in a case of common employment: 
" I apprehend it to be a clear rule, in ascertaining who is liable for 
the act of a wrongdoer, that you must look to the wrongdoer 
himself, or to the first person in the ascending line who is the 
employer and has control over the work. You cannot go further 
back and make the employer of that person liable." 

Common employment has been attempted to be defined as the 
employment of all the persons employed for the same purpose under 
the highest person liable according to that definition. It has also 
been suggested that the true criterion is not whether the person 
causing and the persons suffering from the accident are fellow 
workmen in any strict sense of the term, but whether the damage 
was within the risk incident to the service undertaken for reward, 
that is to say, the rule is based not on the phrase " common employ- 
ment," but on the meaning of the contract ; on the terms expressed 
or implied in the contract between the employer and the person 
employed, {h) It may be remarked that the term " common employ- 
ment does not anywhere occur in the Act. This is in accordance 
with an answer of Mr. Joseph Brown, Q.C., to the House of Com- 
mons, Committee on Employers' Liability. He says, q. 634, " I think 
it would not be necessary to attempt to define the term ' common 
employment,' if the alteration in the law was confined to making 
the master liable for the defaults of the managers, and overseers 
and directors, and persons who stood in that capacity over the 
workmen," and to the next question he says, that to define the term 
would be impossible. 

"We may then sum up who are to be held servants for the purpose 
of being held unable to recover under the rules of common employ- 
ment in the following propositions : — 

(1.) Those who assent, either expressly or by implication, to 
take the risks attending employment under a master, are 
precluded from obtaining compensation for injuries 
received in the employment which result from such con- 
templated risks. 

(2.) Those who are volunteers must be held as servants under 
this rule. 

(3.) Those who in good faith accept the limitation of an 
unauthorised agent to perform any service, are in the same 
position as the agent with respect to injuries received 
while performing such service. 

(4.) But those who are acting in combination with the servants 
of another man for the advancement of their own 



(a) L. R. 6 C. P. 24; 19 W. R. 104; 23 L. T. N. S. 557. 

(b) Bee Lord Cranworth in Merry t. WUson, L. R. 1 Sc. Ap. 326 ; 40 Jar. 
486 ; and Mr. Ilbert's evidence before the Committee of the Honse of Commons 
on the Employers' Liability. 
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interests, and not merely on his business, do not come 
within the rule. 
(5.) It is not necessary that the servant should be actually 
engaged in labour, it is sufficient if he is in the place 
where the injury occurs in the course of his employment. 



II. — What are the Class of Bishs to which the Rule relates ? 

In WaUeff v. The South Eastern Bail/way Company , (a) decided 1863, 
a railway guard was killed while travelling in a passenger train, in 
the performance of his duties, by the train running off the line, 
through the neglect of the ganger of the plate-layers to keep the per- 
manent way in repair. Pollock, 0. B., said : — " There can be no doubt 
that the guard of a railway train must anticipate, among other 
probable sources of danger on the journey, the neglect of a servant 
to oil the wheels of a carriage, the neglect of another to adjust the 
points, the neglect of another to take care that the rails are safely 
and securely fastened and bolted." 

Bramwell, B., said : — " It is certainly governed by the criterion 
suggested by Lord Chelmsford in the Bartonshill Coal Company v. 
McGuire, and by Chief Justice Shaw, in Farwell v. Boston and 
Worcester Bailwayy {h) the judgment referred to by my brother 
Martin; and it is also within the criterion given by the Lord 
Chief Baron, which I consider a very good one, viz. : * were the 
servants at the time of the accident engaged in one common object.'" 

In Patterson v. Wallace, (c) decided by the House of Lords in 1854, 
William Patterson was accidentally killed while working in a coal pit 
as servant of the defendants. The question was whether they were 
bound to make reparation to the widow and children. 

Lord Cranworth said : — " When a master employs a servant in a 
work of a dangerous character, he is bound to take all reasonable 
precautions for the safety of that workman. This is the law of 
England no less than the law of Scotland. It is the master's duty 
to be careful that his servant is not induced to work under a notion 
that tackle or machinery is staunch and secure, when in fact the 
master knows or ought to know that it is not so. And if from any 
negligence in this respect damage arise, the master is responsible. 
It is very true that if a master employs several servants in the same 
operation, as in building a house or in working a mine — the persons 
engaged being competent persons — should an accident happen to one 
of them owing to the neglect of another, the master is not by the law 
of England held responsible." (d) 



(a) 2 H. & 0. 103; 9 Jur. N. S. 501 ; 32 L. J. Ex. 205; 11 W. R. 731 ; 8 L. 
T. N. S. 325. 

4 Met. 49. 
Macq. 748. 
(d) See also Brydon v. StewaH, 2 Macq. 80 ; and where the master did pro- 
vide proper apparatus, and was held not liable, QriffUh v. QidlmVy 3 H. & N. 648, 
27 L. J. Ex. 405. In Weems v. Mathieson, 4 Macq. 215, it was held that a 



(fe) 4 
(c) 1 



employers' liability act. 33 

In 1867, the Court of Exchequer Chamber decided the case of 
Indermomr v. Barnes, (a) A gas fitter having contracted to fix certain 
gas apparatus to the defendant's premises, sent the plaintiff after 
the apparatus had been fixed to see that it acted properly. The 
plaintiff having, by appointment with the defendant, gone upon the 
defendant's premises, tell through an unfenced shaft in the floor and 
was injured. It was proved that the premises were constructed in 
the manner usual in the defendant's business, that of a sugar refiner, 
but that the shaft could, when not in use, have been fenced without 
injury to the business. 

Kelly, C. B., delivering the judgment of the Court, which consisted, 
besides himself, of Channel and Pigott, B. B., and Blackburn and 
Mellor, J. J., said, " We are of opinion that the decision of the Court 
below ought not to be disturbed." The grounds of that decision are 
well stated by Willes, J. He says : — " We think that argument (that 
the plaintiff was a bare licensee) falls, because the capacity in which 
the plaintiff was there was that of a person in lawful business, in the 
course of fulfilling a contract in which both the plaintiff and the 
defendant had an interest, and not upon bare permission. No sound 
distinction was suggested between the case of the servant and the case 
of the employer, if the latter had thought proper to go in person, nor 
between the case of a person engaged in doing the work for the defen- 
dant pursuant to his employment, and that of a person testing the work 
for which he had stipulated with the defendant to be paid if it stood 
the test, whereby impliedly the workman was to be allowed an onstand 
to apply that test, and a reasonable opportunity of doing so. Any 
duty to enable the workman to do the work in safety seems equally to 
exist during the accessory employment of testing ; and any duty to 
provide for the safety of the master workman seems equally owing to 
the servant workman whom he may lawfully send in his place." The 
plaintiff is strictly within the language used by Willes, J ., " a person 
on lawful business in the course of fulfilling a contract in which 
both the plaintiff and defendant have an interest." With respect to 
such a visitor, at least we consider it settled law that he, using 
reasonable care on his part for his own safety, is entitled to expect 
that the occupier shall, on his part, use reasonable care to prevent 
damage from unusual danger, which he knows, or ought to know; 
and that, when there is evidence of neglect, the question whether 
such reasonable care has been taken, by notice, lighting, guarding, 
or otherwise, and whether there was such contributory negligence 
in the sufferer must be determined by a jury as a matter of fact." 
It was held that the plaintiff could recover. (6) 

master of dangerons works is bonnd to be careful to prevent accidents to those 
employed by him. If his machinery or apparatus is not staunch and appropriate, 
or if he permit it to be used without proper guards, and mischief consequentbr 
arises, he will be responsible. In Biley v. Baxendale, 6 H. & N. 445; 30 L. J . 
Ex. 87 ; 9 W. B. 347. The mere relation of master and servant implies no contract 
can be implied on the part of the master not to expose the servant to unnecessary 
risk. Vav>ghanY. The Cork and Youghal Railway Compcmy, 12 Ir. C. L. R. 297 ; 

6 Ir. Jur. N. S. 68. 

(a) L. R. 2 C. P. 311 ; 36 L. J. C. P. 181 ; 15 W. R. 434 ; 16 L. T. N. S. 293. 
(h) See also Senior v. Wa/rd, 1 E. & E. 385 ; 5 Jur. 172 ; 28 L. J. Q. B. 139 ; 

7 W. R. 261 ; Caswell v. WoHh, 5 B. & B. 849 ; Williams v. Clough, 3 H. & N. 
258; 27 L. J. Ex. 325; Dynenv. Leach, 26 L. J Ex. 221 ; Woodley v. The Metro- 
politan District Railway Qorrvpany, 2 Ex. D. 384 ; 46 L. J. 521. 

P 
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For more than five and thirty years past there have been regn- 
lations for the fencing of dangerous machinery prescribed by statute, 
see 7 Vic. c. 15 ; 19 & 20 Vic, c. 38, but these Acts have been con- 
solidated and largely extended by the Factory and Workshop Act, 
1878, 41 Vic. c. 16. The old decisions, however, still hold good, or 
err, if at all, on the side of the master. 

Clanrhe v. Hohnes (a) is the leading decision on accidents arising 
from dangerous machinery. It was decided in the Exchequer 
Chamber. The plaintiff was employed by the defendant to oil 
dangerous machinery. When the plaintm entered. the defend- 
anff service the ^hineiy wae fenced; afterwards it became 
broken, and though the plaintiff complained, it was not repaired 
at the time the plaintiff was injured. Cockbum, 0. J., in giving 
judgment, said : — " No doubt, when a servant enters on an 
employment necessarily hazardous, he accepts the service subject 
to the risks incidental to it : or if he thinks proper to accept 
an employment on machinery defective from its construction, or 
from the want of proper repair, and with knowledge of the facts 
enters on the service, the master cannot be held liable for injury 
to the servant within the scope of the danger which both the 
contracting parties contemplated as incident to the emplojnnent. 
The rule I am laying down goes only to this : That the danger con- 
templated on entering into the contract shall not be aggravated by 
any omission on the part of the master to keep the machinery in the 
condition in which, from the terms of the contract or the nature of the 
employment, the servant had a right to expect that it should be kept. 
.... I am, however, of opinion that there is a sound distinction 
between the case of a servant who knowingly enters into a contract 
to work on defective machinery, and that of one, who, on a temporary 
defect arising is induced by the master, after the defect has been 
brought to the knowledge of the latter, to continue to perform his 
service under a promise that the defect shall be remedied. In the 
latter case it seems to me that the servant by no means waives his 
right to hold the master responsible for any injuiy which may arise 
to him from the omission of the master to fuml his obligation." 
Byles, J., said : — " The master is neither on the one hand at liberty 
to neglect all care, nor on the other is he to ensure saf etv, but he is to 
use due and reasonable care. The degree and nature of that care are 
to be estimated on a consideration of the facts of each particular case. 
I do not say that the degree of care is in all cases the same as the 
master must observe towards strangers." 

But, further, it is the duty of the master to maintain the machinery 
used in his employment in good repair, and he is liable if an accident 
happens in a case where he has not exercised proper supervision. In 
ortter to render a master liable for an injury to his servant, caused by 
the breaking of a machine belonging to the master, it is not sufficient 
to show that the machine was defectively constructed, but there must 
be evidence that the master employed incompetent persons to con- 
struct it. (h) 



id) 7 H. A N. 987 ; 8 Jnr. N. S. 992 ; 81 L. J. Ex. 856 ; 10 W. E. 405. 
(b) Potts V. Port Ca/rlisle Dock amd Railway Convpamy, 8 W. E, 524: 
2 L. T. N. S. 288. 
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Britton v. Qreat Western Cotton Company (a) is an important case 
on the duty of an employer to fence dangerous machinery. B. had 
been a coal trimmer in the defendants' employ, and had been pro- 
moted to be an engine driver. A few days afterwards he was asked 
to grease the bearings between the fly-wheel and the spur-wheel of a 
steam engine. In order to do this work he had to stand on a wall in 
a cavity made for the purpose, into which he crawled through the 
spokes of the fly-wheel. On the sixth morning of his employment he 
was caught by the fly-wheel, and killed. The jury found that the 
place in question was the edge of a wheel-race, and that B. had not 
been guilty of contributory negligence. Brett, J., ruled at the trial 
that there was no duty, under 7 Vic. c. 15 s. 21, to fence the fly-wheel, 
unless children were liable to pass by it, but there was an unqualified 
duty to fence the wheel-race. On a rule by defendants to enter a 
non-suit, Bramwell, B., said : — " I am clearly of opinion that the place 
where deceased was standing ought to have been fenced. I think the 
true construction of 7 Vic. c. 15, s. 21, is that there is an unqualified 
duty to fence every fly-wheel directly connected with the steam engine, 
or water wheel, or other mechanical power, whether in the engine- 
house or not But now we come to the great difficulty of 

the case — Does the maxim * Volenti non fit injuria' apply P I think 
not. True, B. was in one sense * volens ' ; he need not have gone 
where he did. But he must not only be a volunteer in the sense that 
he went there when he might have stopped away, but it must clearly 
appear that he went voluntarily, with a full knowledge and under- 
standing of the risk Assuming, however, that he did 

share his employer's knowledge, it must be remembered that the 
liability of the defendants is not at common law but by statute. They 
were in default to begin with ; and the mere circumstance that the 
d,eceased entered on a dangerous employment does not exonerate them, 
unless he knew the nature of the risk to which, in consequence of that 
default he was exposed." 

In an American case, Hayden v. SrmthviUe Mcmvfactv/rmg Com- 
pany, (b) plaintiff, a child 10 years old, was caught in exposed 
machinery. The Court said: — "An employ^ having knowledge 

cannot claim indemnity It is quite obvious that he 

must have mind sufficient to acquire the necessary knowledge." 

Where there is dangerous machinery that should be kept fenced, 
and the fencing becomes broken during the employment, even though 
the employ^, knowing the danger, continues in tne service while the 
machinery is unfenced, he can still recover. This is laid down in 
Cla/rke v. HolmeaXc) in the Exchequer Chamber, where Cockbum, C. J., 
said: — " There is a sound distinction between the case of a servant 
who knowingly entersinto a contract to work on defective machinery, 

(a) L. B. 7Ez. 180; 41 L. J. Ex.99; 27L. T. 125; 20W. B. 526; see Oibh 
V. Cr(ymbie, 2 B. 886. 

In Watlmg v. Oastler, L. B. 6 Ex. 73 ; 22 L. T. N. S. 815 ; 19 W. B. 388 ; 
40 L. J. Ex. 43, a declaration alleging that machinery was dangeroas, and that 
plaintiff snstained injuries through its defective condition, was held good, 
although there was no allegation thskt plaintiff was ignorant of its dangerous and 
defective condition. 

As to failure to fence machinery in Scotland see Traills v. Smcdlf 11 M. 886 ; 
Oihh V. Crtymhie, 2 B. 886. 

(b) 29 Conn. 548. 

(c) 7 H. A N. 987; 8 Jur. N. S. 992; 81 L. J. Ex. 856; 13 W. B. 406. 

d2 
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and that of one who, on a temporary defect arising, is induced by the 
master, after the defect is brought to the knowledge of the latter, to 
continue to perform his services under the promise that the defect 
should be remedied. In the latter case it seems to be that the 
servant by no means waives the right to hold the master responsible 
for any injury which may arise to him from the omission of the • 
master to fulfil his obligation." (a) 

This is shown by the case of Murphy v. PhUlvps. {h) Plaintiff 
was a steviedore, and was engaged in loading a ship for the 
defendant with iron girders, which were lifted on board by means of 
a donkey engine. A chain used to fasten the girders as they were 
being lifted into the ship snapped and the plaintiff was injured. 
There was evidence that some of the links of the chain were worn and 
some were badly welded, and that this would have been obvious to a 
person accustomed to deal with chains. Evidence was given by a 
chain maker that he could see with the naked eye that the chain was 
dangerous and defective. The defendant did not personally interfere 
in the work and the plaintiff had no experience in chain testing. 
Kelly, C. B., said: — " it becomes a question whether, from whatever 
cause the accident may have occurred, it was or not the duty of the 
defendant, as the master and employer of the plaintiff, to see and 
examine from time to time the state and condition of the chains and 
other machinerv employed upon his premises in his business. I am of 
opinion very clearly that it was, and that the defendant was bound 
from time to time, as the occasion might require, to have the chains 
used in his business, and of course, therefore, the particular chain in 
question, properly and duly examined and tested periodically." (c) 

Where it is the duty of the master to see that structure and 
machinery are in good order, he cannot defend himself by showing 
that he has given orders to repair, which orders have been disobeyed, (^ 
and it has been laid down in Ireland (e) that a defence to an action by 
a servant against a master for injuries sustained by machinery of the 
master, alleging general misconduct in plaintiff as a servant, is too 
large, and that the particular instances of misconduct should be 
stated. 

In Scotland it has been held that the owner of machinery which 
is dangerous, if unf enced, is liable for the consequences of insufficient 
fencing, and it is no defence that he has appointed an overseer who 
ought to have seen to the fencing of the machineiy. (/) 

In the Supreme Court of Pennsylvania, it was held that where the 
plaintiff knew that his conductor was habitually careless, and he ' 
neither informed the Company nor refused to serve with him, the 



(a) Oriffiths v. Oidlow, 3 H. & N. 648: 27 L. J. Ex. 404; Holmes v. WoHh- 
wigtoriy 2 F. & F. 533, by Willes, J.; but see SttiUK v. Dowdl, 3 F. & F. 238 ; 
SrrvyVy v. The Glasgow and Londonderry Steam Packet Compam,y, I. L. E. C. L. 24. 

(&) 35 L. T. N. S. 477; 24 W. B. 647. 

(c) Decisions on cases of injury to servant through breach of statntory roles 
are— Coe v. FlaU, 7 Ex. 460 ; 16 Jur. 174 ; 21 L. J. Ex. 146 ; Caswell v. WoHh, 
5 B. A B. 849 ; 2 Jur. N. S. 116; 25 L. J. Q. B. 121 ; DoelY. Sheppard, 5 E. & B. 
856 ; 2 Jur. N. S. 218 ; 25 L. J. Q. B. 124 ; Schofield v. Schvmk, referred to in a 
note, 5 E. A B. 858; Senior v. Ward, 1 E. & E. 885; 28 L. J. Q. B. 139. 

id) Avilla V. Nash, 117 Mass. 318 (1875). 

(e) Carroll v. Hughes, 6 Jr. Jur. N. S. 40. 

(/) Darby v. Duncan, 1861, 23 D. 524 ; 3 Jur. 206. 
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plaintiff could have no claim a^inst his employers for injuries 
suffered from the conductor's negligence, even though the Company 
also knew it. (a) 

But an employ^ who undertakes hazardous duties assumes the 
risks that are incident on the face of them. In Aasojp v. Yatea, (6) 
defendant, a contractor, employed plaintiff as a mason upon 
a house he was building. A hoarding, which projected too far 
into the street, was put up to protect the building operations. 
Between the hoarding and the building was a heavy machine, 
called a crab and cradle, used for lifting stones. The plaintiff 
had complained of the position of the crab and cradle to the 
defendant, and it was evident that anything which knocked down 
the hoarding would knock down the crab and cradle. A cart swung 
against the hoarding, knocked down the crab and cradle, and injured 
the plaintiff. Martin, B., delivering the judgment of the Exchequer, 
on a motion for a new trial, said — " We think there is no case for a 
jury, first, because after having complained of the hoarding and 
knowing all the circumstances, plaintiff voluntarily continued at 
work ; secondly, because the part which the defendant took in causing 
the injury is too remote to give a cause of action to the plaintiff." 

In Saaston v. Hawksworth, (c) plaintiff was a sheet-roller in the 
service of defendant at steel works. There were five engines used 
in the factory and only two men to attend to them, as plaintiff well 
knew. During the necessary absence of the men, without negligence 
on their part, one of the engines ran away. Plaintiff was hurt. If 
an attendant had been near, the engine might have been stopped. 
Held that injury was caused by a danger incidental to the employ- 
ment, and plaintiff could not recover. 

With reference to the liability of the employer for the act of an 
employ 6 acting in authority, the case of Oallagher v. Piper (d) may be 
considered. The plaintiff was employed as a labourer in putting up 
a scaffolding, and was engaged in the usual way by the foreman of the 
scaffolders. Plaintiff complained to the foreman that the materials 
furnished for the work were deficient in quantity. The complaint was 
brought to the general manager of the works, but nothing was done. 
In consequence, the work was made hazardous, and the plaintiff was 
injured. It was held by the Common Pleas, Byles, J., dissenting and 
Williams, J., doubting, that plaintiff could not recover. Willes, J., 
said : — " The rule laid down in Priestley v. Fowler, (e) and, I 
apprehend, long before that case, obviously does not apply to neg- 
ligence on the part of the master himself. For that Boherta v. SmMli, (/) 
is an authority. But here the notice was given not to the master 
but to the foreman. If Phear (the manager) had been a partner 
with the defendants, notice to him would have rendered them 
liable, for the case would not then have fallen within the rule illustrated 



(a) Frazier v. The PennsylvarUa Railroad Company j 38 Penn. 104 ; Patterson 
V. Pittshwrgand Corunell Railroad Convpany, 7Q Penn. 389 ; and see Williams v. 
~" ih, 3 H. & N. 258 J 27 L. Ex. 825. 

2 H. & N. 768, 27 L. J. Ex. 156. 

26 L. T. N. S. 851, Ex. Chamber. 

(d) 16 C. B. N. S. 677. ; 83 L. J. C. P. 329; Feltham v. Enalamd L. K. 2 
Q. B.88; 7 B. AS. 676; 86 L. J. Q. B. 14; 15W. E. 151; fifcoft v. Craw, 24 D. 
789, 84 J. 401. 

(e) 8 M. & W. 1. 

(/) 2 H. & N. 213 ; 8 Jut. N. S. 469 ; 26 L. J. Ex. 819. 



V. rxus{ 



38 employers' liability act. 

by Priestley v. Fowler, and that class of cases. But here we are dealing 
with a case where the person whose negligence caused the injury is a 
servant of the persons sought to be charged. It is true he filled a 
superior position, but he was still a servant, and I am unable to draw 
any distinction in this respect between one description of servant and 
another, so long as the relation of master and servant exists, and the 
party injured and the person whose negligence caused the injury are 
employed under one common master. If this had been the case of a 
person who might be said to have authority to act for the master, I 
should have been prepared to consider the suggestions thrown out by 
my brother Byles in his judgment in Clarice v. HolmeSy (a) 
and see whether he could come within the denomination of servant 
at all. But before I could bring myself to say that such an agent did 
not come within the rule, I should take time to look into the subject, 
and especially to . consider the position of that most authoritative of 
all agents, the master of a ship. I should like to consider whether, if 
the master of a ship, without the knowledge of his owners, were to 
start from an intermediate port with the vessel in a damaged and 
unseaworthy condition, and she was, in c-onsequence, driven on shore 
or on a rocK, and some of the crew thereby sustained personal injury, 
it would be just or reasonable to hold the owners to be liable to tne 
sailors, as they would undoubtedly be to third persons." Byles, J., 
said : — '* Take the case of a large builder who is never seen near his 
works, but who trusts the entire conduct of his business to a foreman 
or manager, who is eyes, ears, tongue, brains, and everything to him. 
Is not the master liable for acts of negligence of his employ^ — ^for 
I will not use the term servant, which, like that of foreman, is suscep- 
tible of many meanings — ^whilst acting for him ? If these defendants 
had been a corporation aggregate they must have employed somebody 
to represent them. Take the case of a railway Company employing a 

general traffic manager, and through his negligence an accident 
appens to a servant of the Company, is it to be said that the party 
injured is without remedy, because the corporation is incapable of 
personal misconduct P If the rule here relied on be found so incon- 
venient that it cannot be applied to a case like that, ought it to be 
applied here P That depends very much upon the position of Phear. 
If ne had been a servant, though a superior one, I should have enter- 
tained some doubt. But I do not think he stood in the position of a 
servant at all. He stood rather in the position of a general agent. 
The case of Wigmore v. Jay (h) is distinguishable in this, that there it 
does not appear that the person whose negligence caused the accident 
was anything more than the foreman to do the particular work." 
The Irish Queen's Bench have decided (e) that when a servant is 

(a) 7H. AN. 937, 940; SJtir.N. S.992; 81 L. J. Ex. 366 ; 10 W. R. 405. 

(6) 5 Ex. 354. See also Searle v. Lindsay, 11 C. B. N. S. 429 ; 8 Jur. N. S. 
746 ; 31 L. J. C. P. 106 ; 10 W. fi. 89 ; 5 L. T. N. S. 427. 

In Moloney. HatlioAJDwy, 64 N. Y. 5 (1876), it was said corporations necessarily 
acting through agents, those having the superintendence of various departments, 
may well be regarded as the representatives of the corporation. Their acts are 
the acts of the corporation, and the corporation, within adjudged cases, must 
respond as well to the oUier servants of the Company as to strangers. 

In Momsfieldy. Baddeleyy 84 L. T. N. S. 696, where the plaintiff was bitten 
by a savage dog it was held that the plaintiff's case should have been put to the 
jary, as the risk was not incidental to the service. 

(t) PoUs V. Plunkett, 9 Ir. C. L. E. 290 ; 4 Ir. Jur. N. S. 202. 
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employed in a work which, equally within the knowledge of the 
master and the servant, is of a dangerous nature, the master is not 
liable for the consequences of an accident occuring to the servant in 
the course of that employment, unless there be the existence of 
negligence on the part of the master and the absence of rashness on 
the part of the servant. 

From these cases and those involved in them, the following con- 
clusions are submitted : — 

(1.) The master is liable not merely for positive acts of mis- 
feasance, but also for non-feasance. 

(2.) The master is not liable where the injured and the injuring 
servant were, at the time of the accident, engaged in one 
common object. 

(3.) The master is liable if he do not apprize the servant of any 
special risks that will be incurred in the employment, 
unless those risks must be apparent to the servant. 

(4.) The master is liable if he is aware of any danger and 
neglects to take means to protect his servant against it. 

(5.) The master is liable, where he employs machinery, if he 
neglects to exercise a supervision over it to maintain it in 
good repair. This is apart from his statutory duty to fence 
dangerous machinery. (Factory and Workshop Act, 1878, 
41 Vic. c. 16.) 

(6.) The master is not liable if the danger is merely an incident 
which both the parties contemplated to the employment, 
since he does not insure his servant's safety, but only 
guarantees due and reasonable care. 

(7.) The master is not liable where the defective machinery 
exists through the non-feasance of a superior to the 
injured servant. 



m. — Who are Fellow-Servants, whose Negligence is jpart of the risk 

of the Employment. 

The leading case upon this subject is that of Wilson v. Merry, (a) 
decided by the House of Lords in 1868. 

The sons of the appellant were engaged by the respondents, who 
were coal and iron masters, in order to work at the opening of a new 
seam in their pit. A scaffold for this purpose was erected in the pit, 
which had the effect of checking the free current of air. There was, 
in consequence, an accumulation of fire damp and an explosion, by 
which one of the sons of the appellant was killed. All the arrange- 
ments for sinking the shaft were entrusted to one Neish ; and there 
was no dispute as to his competency. A verdict was found for £100, 
but a new trial was granted. In moving the judgment of the House 
of Lords, the Lord Chancellor (Lord Cairns) said: — "I do not think 
the liability, or non-liability, of the master to his workman can depend 
upon the question whether the author of the accident is not, or is. 

(a) L. R. 1 Scotch Appeals, p. 326 ; 6 M'Ph. H. L. 84 ; 40 Jur. 486. 
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in any technical sense, the fellow workman or collaborateur of the 
sufferer. In the majority of cases in which accidents have occurred, 
the negligence has no doubt been the negligence of a fellow work- 
man : but the case of the fellow workman appears to me to be an 
example of the rule and not the rule itself. The rule, as I think, 
must stand upon higher and broader grounds. As is said by a dis- 
tinguished jurist : Exempla non reetringunt regulam sed loqutuntur 
de casihus crehrioribus. (a) The master is not, and cannot be liable to 
his servant unless there be negligence on the part of the master in 
that in which he, the master, has contracted or undertaken with his 
servant to do. The master has not contracted, or undertaken to 
execute in person, the work connected with his business. The result 
of an obligation on the master personally to execute the work con- 
nected with his business, in place of being beneficial, might be 
disastrous to his servants, for the master might be incompetent 
personally to perform the work. At all events a servant may choose 
for himself between serving a master who does, and a master who 
does not, attend in person to his business. But what the master is, 
in my opinion, bound to his servant to do, in the event of his not 
personally superintending and directing the work, is to select proper 
and competent persons to do so, and to furnish them with adecjuate 
materials and resources for the work. When he has done this he 
has, in my opinion, done all that he is bound to do; and if the 
persons so selected are guilty of negligence, this is not the negligence 
of the master. And if an accident occurs to a workman to-day 
in consequence of the negligence of another workman, skilful and 
competent, who was formerly but is no longer in the employment of 
the master, the master is in my opinion, not liable, although the two 
workmen cannot technically be described as fellow- workmen. As it 
was said in Tarrant v. Webby (b) negligence cannot exist if the master 
does his best to employ competent persons ; he cannot warrant the 
competencv of his servants." Lord Cranworth concurred, and 
said : — " Ii, indeed, the owners had failed to " take reasonable care 
in causing the scaffold to be erected, the case would have been 
different; but of this there is no evidence. It certainly was not 
incumbent on them personally to fix the scaffold. They discharged 
their duty when they procured the services of a competent under- 
manager. And whether Wilson began to work with or under 
Neish before or after he had prepared the scaffold was a matter 
of no importance. From the time that he began to work he was a 
fellow- workman with him.'* Lord Colonsay said : — " The terms * work- 
man' and 'collaborateur' were not well suited to indicate the relation 
on which the liability or non-liability of a master depends, especially 
with reference to the great systems of organisation that now exist. 
These expressions, if taken in a strict or limited sense, are calculated 
to mislead. The same may be said of such words as * foreman ' or 
* manager.' We must look to the functions the party discharges, and 
his position in the organisation of the force employed, and of which 
he forms a constituent part. Nor is it of any consequence that the 
position he occupies in such organism implies some special authority, 
or duty, or charge, for that is the essence of such organisations." 

(a) Donellus de Jure Civile, L. 9 C. 2 n. 

(b) 18 C. B. 797; 25 L. J. N. S. C. P. 263 
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The case of Wiggett v. Fox (a) is an early case on the point, who are 
fellow-servants ? The facts of the case have already been set out, (h) 
but it deserves consideration in this place as an attempt to define 
what is a common employment. Alderson, B. said : — " The true 

principle is this — that a master is not in general 

responsible to one servant for an injury occasioned to him by the 
negligence of a fellow servant whilst they are acting in one common 

service Here both the servants were at the time of the 

injury engaged in doing the common work of the contractors, the 
defendants, and we think that the sub-contractor and all his servants 
must be considered as being, for this purpose, the servants of the 
defendants whilst engaged in doing work, each devoting his attention 
to the work necessary for the completion of the whole, and working 
for that purpose." 

Wiggett v. Fox was followed by Ahrahcvm v. BeynoldSf (c) decided in 
1860. The plaintiff, a servant of J. & Co., who were employed by the 
defendants to carry cotton from a warehouse, was receiving the 
cotton into his lorry, when, in consequence of the negligence of the 
defendant's porters in lowering the bales from the upper floor of 
the warehouse, a bale fell upon him. Held, that the plaintifE and the 
defendant's servants not being under the same control or forming 
part of the same establishment, were not so employed upon a common 
object as to deprive the plaintiff of a right of action against the 
defendant for such negligence. Wiggett v. Fox was cited, but was 
distinguished. 

This case has, however, several times been reflected on, and would 
probably not now be followed. 

The case of Morgcm v. The Vale of Necuth Baihoa/y Cow/pany was 
decided in 1865, by the Exchequer Chamber, (d) The plaintiff was in 
the employment of a railway Company as a carpenter for the general 
purposes of the Company. While standing on a scaffolding at work, 
close to the line of railway, some porters carelessly shifted an engine 
on a turn-table and struct a ladder supporting the scaffold, so that 
the plaintiff was thrown down and injured. Erie, C. J., said : — The 
principle on which the rule which exempts the master from liability 
to a servant for injury caused by the negligence of a fellow-servant 
was established, is very clearly put by Blackburn, J., to which 
Mellor, J., agreed in the Court below : — " There are many cases where 
the immediate object on which the one servant is employed is very- 
dissimilar from that on which the other is employed, and yet the risk 
of injury from the negligence of the one is so much a natural and 
necessary consequence of the employmeiit which the other accepts, 
that it must be included in the risks which are to be considered in 
his wages. I think that whenever the employment is such as neces- 
sarily to bring the person accepting it into contact with the traffic of 
the line of a railway, risk of injury from the carelessness of those 
managing that traffic is one of the risks necessarily and naturally 



(a) 11 Ex. 832 ; 25 L. J. Ex. 188 ; 2 Jur. N. S. 955. 

(b) Ante, p. 22. 

(c) 5 H. & N. 148 ; 6 Jut. N. S. 53 : 8 W. R. 181. 

{d) L. R. IQ. B. 140; 5B. AS. 736; 35 L. J. Q. B. 23 ; 13 L. T.N. S. 564; 
34 L. J. Q. B. 23 ; 14 W. R. 144 ; Ex. Ch. reported in Court below ; 5 B. <fc S. 
570; 10 Jur. N. S. 1,074 ; 33 L. J. Q. B. 260; 13 W. R. 1,031. 
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incident to such an employment, and within the rale. See Warburton 
V. Great Western Bailwa/y Company, (a) 

The facts in Mn/rray v. Currie (6) are similar to those in Abrahamh 
Y, Reynolds, The defendant employed a stevedore to unload his vessel. 
The stevedore employed his own labourers, amongst whom was the 

SlaintiS, and also one of the defendant's crew, named Davis, whom 
e paid and over whom he had entire control, to assist them in 
unloading. The plaintiff, while engaged in the work, was injured 
through the negligence of Davis. Held that the defendant was not 
responsible for the injury, (c) The case of Abraham v. Reynolds does 
not appear to have been mentioned. 

In Bov/rke v. The White Moss CoUiery Com/pcmy, (d) the defendants 
were colliery owners, and commenced sinking a shaft, for which 
purpose they employed workmen (amongst whom was the plain- 
tiff), and a steam engine with a man to drive it. Having pro- 
ceeded some depth, the defendants contracted with W. to complete 
the work. Under this contract W. was to employ and pay the work- 
men, including the plaintiff, and the defendants were to provide steam 
power and to pay the engineer's wages, the engineer, however, to be 
under the orders and control of W. Through the negligence of the 
engineer, the plaintiff sustained an injury whilst at work at the 
bottom of the shaft. It was held that, inasmuch as the plaintiff and 
the engineer were engaged in one common employment, under the 
orders and control of W., the contractor, the defendants were not 
responsible for the engineer's negligence, notwithstanding that his 
wages were paid by them. Lord Coleridge said, "Practically and 
substantially the case is undistinguishable from Wiggett v. Fox and 
Murray v. Uv/rrie. In both these cases, in a certain sense, the person 
by whom the injury was done was not in the employ of the defendant, 
yet the Courts held, that for all practical purposes there was com- 
munity of employment of both the plaintiff and the person whose 
negligence caused the injury. The case with which we have been 
most pressed is Abrahamhs v. Reynolds, (e) I must admit that it is very 
difficult upon the facts of that case to distinguish it from the cases 
to which it is opposed. The Court did, however, distinguish them, 

but whether or not the facts warranted it is another question 

Upon the authority, therefore, of Wiggett v. Fox, (j) and Murray v. 
Currie. (g) I am of opinion that the defendants in this case are 
entitled to judgment." 

Lindley, J., says : — " The real difficulty here is in dealing with the 
case of Abrahams v. Reynolds. I must confess I should have thought 
that the case might have been decided differently. This judgment was 
affirmed in the Court of Appeal." (h) 

Cockbum, C. J., in the Court of Appeal, said: — "It is quite un- 
necessary to say whether the case of Wiggett v. Fox, which was relied on 

(a) L.R.2EX.80; 26 L. J.Ex.9; 4 H.AC. 695; 15W.E.108; 15L.T. 
N. S. 361. 

(h) L. E. 6 C. P. 24 ; 19 W. B. 104; 23 L. T. N. S. 337. 

(c) See also Twmer v. Oreat Eastern Bailwwy Compam/y, 33 L. T. N. S. 431. 

(d) 1 C. P. D. 536 ; 35 L. T. 160. 

(e) 5 H. & N. 143 ; 6 Jur. N. S. 53 ; 8 W. R. 181. 
(/) 11 Ex. 832; 25 L. J. Ex. 188 ; 2 Jur. N. S. 965. 
{g) L. S. 6 C. P. 24. 

{h) 2C. P. D. 205; 46 L. J. C. P. D. 283 ; 36 L. T. N. S. 49 ; 25W.R.263. 
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for the defendant, was rightly decided. My own view is that it was 
not .... When one person lends his servant to another for 
a particular employment, the servant, for anything done in that 
pajliicular employment, must be dealt with as the servant of the man 
to whom he was lent, although he remains the general servant of the 
person who lent him." 

Mellish, L. J. said : — " There are two questions. First, whether 
Lawrence in doing the act complained of was acting as the servant of 
the defendants or of Whittle. If he was not acting as the defendants' 
servant, they would not be liable ; but if he was acting as the servant 
of the defendants', they might be liable. But then the second question 
would arise, whether or not the plaintiff was his fellow servant. In 
the result at which I have arrived, it is unnecessary to answer the 
second question, because I think that the efPect of the evidence is that 
Lawrence was not acting as the servant of the defendants at the time 
the injury occurred. The question of law applicable to this case way 
much considered in this Court with the case of PumeU v. Chreat Western 
Bail/way Com/pawy and Harris (not reported), in which case the Master 
of the Itolls very clearly pointed out that A.'s servant might for a 
particular purpose, or on a particular occasion, be the servant of 
D.y though he continued the servant of A. and was paid by him. 
In that case we had to consider the particular facts .... But 
we all thought that if they fthe persons who had been guilty of 
negligence) had been acting under the orders of the Great Western 
Company's superintendent, they would have become the servants of 
the Company, notwithstanding they I'emained the general servants of 
Harris and were paid by him." 

LoveU V. Howell (a) was decided somewhere about the same time and 
calls for notice. The plaintiff was a licensed waterman and lighter- 
man, and was in the employ of the defendant at weekly wages. His 
ordinary duty was to attend at the waterside of the premises every 
tide for about an hour and a-half before and after high water, for the 
purpose of bringing barges to and from the wharf, and there mooring 
and unmooring them. It was no part of his duty to load or unload 
the barges or to assist in any way in the work of the warehouse ; but 
it was his habit to go to the office on the land side of the warehouse 
for orders, or when sent for by the defendant's manager. There were 
two ways of going there, viz., bv landing from his boat at stairs at 
the end of the street next adjoining the warehouse or by stepping 
from the barges into and going through the warehouse and not by a 
door to the street. He usually went by this latter way. Being on 
the barge at a time when the actual duty did not require him to be 
there, he was sent for to the office and was proceeding along the 
accustomed route when he was knocked down and injured oy a sack of 
grain which another of the defendant's men were negligently hoisting, 
by means of a crane, from a wagon. Brett, J., said : — " It does not 
appear whether or not he (the plaintiff) was bound by the terms of 
his original hiring to go to the office for orders. It is enough to say 
that it had become his usual course to go there by stepping from the 
barges and passing through the warehouse. That being so, and an 
accident having happened to him by the negligence of other servants 
in his master's employ whilst he was so passing through the ware- 

(a) 1 C. P. D. 161 J 45 L. J. 387 ; 34 L. T. 183 j 24 W. R. 672. 
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house to the office, the question is, whether he can recover damages 
for it against his master. Now I decline to say, because I feel a 
difficulty in understanding or defining it, what is the precise principle 
on which the immunity of the master in these cases rests. But I am 
bound by law and by the authority of decided cases to say that such 
immunity does exist. If under circumstances substantially similar 
to those of the present case, the Courts have held that the plaintiff 
cannot recover, it is impossible for me to break from those decisions. 
Inasmuch, therefore, as I am unable to distinguish from this the cases 
of Morgan v. Vale of Neath Railway Company and Tunney v. Midland 
Railway Company, I feel obliged, however much I regret it, to decide 
against the plaintiff on the present occasion." 

To a very similar purport is Allen v. The New Gas Compam,y, (a) 
decided by the Exchequer .on the same day. The defendants had on 
their premises gates which were safe when open and wedged up, but 
liable to fall when closed. The attention of the manager had been 
directed to the unsafe condition of the gates, and orders had been 
given, but not carried out, to remedy this. The plaintiff, a workman 
in the employ of the defendants, passed through the gates when open, 
but on his return one of them was closed, and shortly afterwards, 
while he was working near the gates, they fell on and injured him. 
There was no evidence that the manager and other persons employed 
by the defendants were incompetent. Held that the defendants were 
not liable, as the plaintiff had not shown that the persons employed by 
the defendants were incompetent, and the negligence, if any, that 
caused the accident, was that of a fellow workman of the plaintiff. 

The case of Woodley v. The Metropolitan Disirict Railway Com- 
pawy, (b) decided by the Court of Appeal 1877, presents a remarkable 
conflict of opinion and is deserving of attentive study. 

The plaintiff was a workman in the employ of a contractor engaged 
by the defendants, and had to work in a dark tunnel, rendered 
dangerous by the passing of trains. After he had been working a 
fortnight he was injured by a passing train. The jury found that the 
defendants, in not adopting any precautions for the protection of the 
plaintiff had been guilty of negligence. The majority of the Court 
of appeal (Cockburn, C. J., Mellor and Grove, J. J.), reversed the 
decision of the Court of Exchequer, (Kelly, C. B., Cleasby, B. and 
Amphlett, B., doubting), in opposition to the opinion of Mellish and 
Baggallay, L.J. J., and held that the plaintiff, having continued in his 
employment with full knowledge, could not make the defendants 
liaole for an injury to which he voluntarily exposed himself. Mellish 
and Baggallay, L. J. J., dissented on the ground that the plaintiff 
was servant to the contractor and not to the defendants, and had 
entered into no contract with the latter, which would modify the 
ordinary duty of those who carry on a dangerous business to take 
reasonable precaution that no one should suffer personal injury from 
the manner in which it is carried on, and that no such contract should 
be inferred from the plaintiff remaining in his employment. Mellish, 
L J., says: — ** As to the point we are at present considering — ^in the case 
of a servant who enters into the service of a master who carries on a 

(a) 1 Ex. D. 251 ; 45 L. J. 668; 34 L. T. 541. 
(h) 2Ex. D. 385; 46 L. J. 521. 
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dangerous trade, the right of the servant to be protected in his person 
is largely modified by the contract between master and servant — the 
servant is considered to contract that he will run all the ordinary 
risks arising from the nature of his master's business, and from the 
regulations under which it is carried on, and all the risks arising from 
the negligence of his co-servants ; but the servant of the contractor 
enters into no such contract with the railway company at all, and his 
contract with his own master is ree inter alios acta, and in my opinion 
is altogether immaterial. I am unable to discover any principle by 
which railway Companies are freed from the liability of taking 
reasonable care that the servants of contractors are not injured by the 
passing trains. 

The judgment of the majority, however, proceeded on the assump- 
tion that the plaintiff was in a sense in the employment of the 
Company, and therefore they were not liable. Cockbum, C. J., says : — 
" That which would be negligence in a Company with reference to the 
state of the premises, or the manner of conducting their business, so 
as to give a right to compensation for an injury resulting therefrom 
to a stranger lawfully resorting to their premises in ignorance of the 
existence of the danger, will give no right to one who, being aware of 
the danger, voluntarily encounters it, and fails to take the extra 

care necessary for avoiding it The contractor, 

the immediate employer of the plaintiff, undertook to execute work 
which he knew would be attended with danger in the circumstances 
under which it was to be executed. The plaintiff, as his servant, did 
the same. They are in a very different position from that in which 
they would have stood had they been at work on the defendant's 
premises in ignorance of the danger." {a) 

In Swainsony. The North Eastern Railway Co., (5) it was decided 
in the Court of Appeal, on the following facts, that there was no 
common employment. At L. were two stations belonging to different 
Companies — the Great Northern Railway Company and the defend- 
ants'. They abutted upon one another, and were worked by signal- 
men in common. Plaintiff was one of these ; he was engaged by 
the Great Northern Company, and wore their uniform, but his duty 
included attending to defendants' trains. An engine of the defend- 
ants was upon the lines of the Great Northern Company, and plaintiff 
signalled to the driver to go on the defendants' lines; the driver 
obeyed, and having reversed the engine, negligently ran over and 
killed Swainson, who was then looking at a train coming in another 
direction. 

Brett, L. J., after Ifiying down the principle applicable to a 
common employment, says: — "The question is, did the deceased 
adopt such terms of service as placed him under the orders of 
the defendants ? If he did, I think that would be sufficient to 
exempt them from liability. That Swainson became their servant 
pursuant to contract could not be maintained. The only circum- 
stance giving colour to such an argument was his signature to 
certain pay-sheets; but that is clearly insufficient to constitute 

(a) As to the principle, Volenti non fit injvHa, on which Cockbnm, C. J.'b, 
radgment proceeds, see Sleipp v. Eastern Cowrvties Railway Co. 9 Ex. 223 ; 23 
T T Vt 23 
' (6) 3 Ex.Div. 341 ; 47 L. J. Ex. 872 ; 26 W. E. 413 ; 38 L. T. N. S. 201. 
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nim the defendants' servant. It was contended that as regards 
the use of the station the two railway Companies were practically 
partners. I cannot come to the conclusion that they were ; therefore 
no contract existed between S wainson and the North Eastern Railway 
Company and he was servant of the Great Northern Company alone. 

Chcunea v. Tcuylor, Walker 8f Co., (a) is another case in the Court of 
Appeal decided in 1878. The defendants were brewers, having upon 
the River Thames a wharf where coals were discharged. The pmintilE 
was engaged to discharge some coals to be used in their brewery. 
Whilst he was engaged in the work, a servant of the defendants, who 
was moving the defendants' barrels, let one slip from a pulley and 
injured the plaintiff. It appeared that the plaintiff had been hired to 
discharge the coals by a labourer called Ansell, in the defendants' 
employ. The defendants, however, paid the plaintiJff and the defendants 
only could dismiss him. The deiendants consented to a verdict of 
£160, subject to the decision as to their liability. Lopes, J., in giving 
judgment said — "With regard to the question of common employ- 
ment, I am unable to distinguish this case from Morgan v. Vale of 
Neath Raikoay Co7n/pany." 

The judgment was aflBrmed in the Court of Appeal. Brett, L. J., 
said: — " The second point was, although the plaintiff might be a servant 
to the defendants, nevertheless he was not a fellow-servant with the 

man by whose negligence the accident happened I 

shall now enunciate one principle relating to the question. I do not 
say there may not be more. It is this : When the two servants are 
servants of the same master, and when the service of each will bring 
them so far to work in the same place and at the same time that the 
negligence of one in what he is doing as part of the work which he is 
bound to do, may injure the other whilst doing the work which he is 
bound to do, the master is not liable to the one servant for the negli- 
gence of the other." (6) 

In Scotland was decided, in 1871, the case of WyUie v. The 
Caledonian Railway Coinpany, (c) A drover in the employment of a 
cattle dealer was engaged along with a railway Company's servant in 
trucking his master's cattle at a cattle siding, when an engine driven 
by one of the Company's servants entered the siding, pushing before 
it some wagons, the foremost of which came into collision with the 
truck at which the drover was engaged, and injured him. Held that the 
drover was not at the time working in the employment of the railway 
Company, and that the railway Company were liable in damages. 

Tne same year the case of Stark v. WLaren, (d) was also decided in 
the Supreme Court. The facts were : — ^The roof of part of a chemical 

(a) 8 C. P. D. 498; 27 W. E. 82 ; 38 L. T. N. S. 778. 

(b) See aUo Vose v. Lancashire Sf Yorkshire Railwa/y Compam/Uf 2 H. & N. 
728; 4 Jur. N. S. 864 ; 27 L. J. Ex. 249 ; Mv/rphy v. Gcuralli 8 H. & C. 462; 84 
L. «r. Ex. 14 ; 18 W. E. 165 ; Brown v. Accrvngton Cotton dorwpcmy, 8 H. & C. 
511 ; 84 L. J. Ex. 208; 18 L. T. N. S. 94; Wa/rlywrtony. Great Western Railway 
Cornmamfy, L. E. 2 Ex. 80 ; 86 L. J. Ex. 9 ; 15 L. T. N. S. 861 ; Lovegrove v. 
Londony Brighton &- South Coast Railway, 88 L. J. C. P. 329 ; 16 C. B. N. S. 
669 ; 10 L. T. N. S. 718 : Hall v. Johnson, 84 L. J. Ex. 222 ; 8 H. & C. 589 ; 
11 L. T. N. S. 779 ; 18 W. E. 411 ; Potts \. PoH Carlisle Dock Company, 8 W. 
E. 524; 2 L. T. N. 8. 288; Corvway y, Belfast ^ Northern CownUes RaiUvay 
Conypamf, 11 Ir. E. C. L. 845 ; Skerritt v. ScalUm, 11 Ir. E. C. L. 889. 

(c) 9 M. 418 ; 48 J. 220. 

{d) 10 M. 81. 44 J. 56 ; aUo RoHnson r. Brown, 8 E. 652. 
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work having fallen in, the proprietor instructed the manager of the 
chemical department to employ the labourers in the work of removing 
the broken roof and clearing away the rubbish ; one of the labourers 
was injured by the fall of a gaole during the operation. It was 
pleaded to an action for damages, that the injuries had been sustained 
through the fault of the pursuer's fellow servant the manager. Held 
that there was fault on the part of the defender in sending the 
labourers to work without ascertaining from persons skilled in 
building whether they were in safety to do so, and that the doctrine 
of collaborateur did not apply to the case. 

In Gregory Y. HiU,(a) a man employed a foreman and masons to build 
a house for him, paying their wages. He also entered into a contract 
with a joiner for the execution of joiner's work. In an action for 
damages brought by the joiner for injury sustained by him while 
working in the house, through the fault of the masons, held 
that the defendant, being himself the master of the masons, was 
responsible for the damage caused by their fault, and that the pursuer 
was not their fellow servant. 

Lastly, in Woodhead v. Gartness Mineral Company , (h) a miner in 
the employment of contractors for driving a level in a mine belonging 
to a Company, whose manager and underground manager were 
in charge of the mine, was killed, owing to the negligence of the 
underground manager, who was admittedly a competent person. 
The pit was conducted under special rules in compliance with the 
Coal Mines Regulation Act. Held by a majority of seven judges that 
the Company were not liable, as the miner, by becoming a member of 
the organization of the mine, had taken upon himseK the risk of 
injury from the fault of other members without claim for redress 
except against the person in fault (diss. Lord Justice- Clerk Moncrieff, 
who held that the Company were responsible for the proper execution 
of their portion of the work by their servants to the contractor and 
his servants). 

In 1878, the Exchequer Chamber in Ireland decided that in the 
absence of evidence to show that the general traffic manager of a 
railway Company, occupies towards the Company a position superior 
to that of fellow servant with a milesman employed by the same 
Company, they are to be taken to be fellow servants, and the Company 
are not liable for injuries caused to the milesman by the negligence 
of the traffic manager, (c) 

A striking illustration of the law upon this point was given by 
Bramwell, L. J., in his evidence before the House of Commons, 
Committee on the Employers' Liability (q. 1,198) : — " Suppose," said 
he, " there are two tradesmen that have got jobs at one house, and 
one is a plasterer and the other is a plumber: if the plasterer's 
servant does an injury to the plumber's servant, the plumber's servant 
may maintain an action against the master plasterer; and if the 
plumber's servant does an injury to the plasterer's servant, the 
plasterer's servant may maintain an action against the master 



(a) 8 M. 282 ; 42 J. 132. 
(6) 10th Febraary, 1877- 4 R. 469. 

(c) CoriAJoay ▼. Hie Belfast cmd Northern Counties Railway Compan/y, 
H. R. 11 C. P. 345. 
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plumber. It wonld be a prudent thing for those tvro persons, if 
engaged in a difficult and dangerous job, to say, *Let us go into 
partnership, and have our servants in common;' and then the 
plumber might injure the plasterer and the plasterer might injure 
the plumber and nobody be liable." 

The case of Aehworth v. Stanwick 8f Walker (a) introduces us to a 
fresh class of cases that may conveniently be treated under this head. 

The case was tried before Blackburn, J., and it appeared that the 
two defendants were lessees of a coalpit and were so far in partner- 
ship. The plaintiff was a pitman in their employ. At the time of 
the accident he was in the pit, and the defendant Walker was acting 
as banksman at the mouth of the shaft. Through the negligence of 
Walker, and after he had been informed of the fact of its insecurity, 
a tram plate that was loose fell down the pit and injured the plaintiff. 
The defendant Walker was clearly guilty of negligence, but it was 
not shown that Stanwick knew that the tram plate was loose nor was 
there at the time of the accident. By direction of the judge, a verdict 
was returned for Stanwick. A rule was afterwards obtained to show 
cause why a verdict should not be entered against both defendants. 

Crompton, J., in delivering the judgment of the Court, making 
the rule absolute, said : — " The question in this case is, whether the 
defendant Stanwick, being co-proprietor with the other defendant, 
Walker, of a mine, is jointly liable with him for an injury sustained 
by the plaintiff, a workman in their common employ, through the 
negligence of the defendant Walker. If the defendant Walker had 
been simply the fellow workman of the plaintiff, the case would 
. . . have been quite analogous to that of tne BartonshiU Coal Ccynv- 
pany v. Beid. But the present case is distinguishable from the class 
of cases which have been referred to, in the important particular that 
the defendant Walker, though in fact engaged jointly with the 
plaintiff in the work of the mine, was also a co-proprietor, and as such, 
one of the plaintiff's masters. . . . The doctrine that a servant on 
entering the service of an employer, takes on himself, as a risk in- 
cidental to the service, the chance of injury arising from the negli- 
gence of fellow servants engaged in the common employment, has 
no application in the case of the negligence of an employer. Though 
the chance of injury from the negligence of fellow servants may be 
supposed to enter into the calculation of a servant on undertaking 
the service, it would be too much to say that the risk of danger from 
the negligence of a master, when engaged with him in their common 
work, enters in like manner into their speculations. From a master 
he is entitled to expect the care and attention which the superior 
position and presumable sense of duty of the latter ought to com- 
mand. The relation of master and servant does not the less subsist 
because, by some arrangement between the joint masters, one of them 
takes upon himself the functions of a workman. It is a fallacy to sup- 
pose that upon that account the character of master is converted into 
that of a fellow labourer. Though engaged with the plaintiff in a 
common employment, Walker did not the less remain the master of 
the plaintiff and the partner of the defendant Stanwick. This being 
so, it follows that Stanwick must be liable in respect of the negligence 



(a) 3 E. A B. 701 ; 80 L. J. Q. B. 183; 7 Jur. N. S. 467. 
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through which injury has arisen to the plaintiff, as the relation of 
partner subsisted between Walker and Stanwick : and as the negli- 
gence was in a matter within the scope of a common undertaking, 
we think that Stanwick is equally liable with Walker. . . . Now it 
has never been doubted that for the personal negligence of the master, 
whereby injury is occasioned to the servant, the master will be 
liable." (a) 

Mellors v. Shaw ^ Unwin (6) was decided immediately after 
Ashworth v. Stamvick, which was fully adopted and recognised as an 
authority. 

It may here be mentioned that the master does not warrant his 
machinery or his servants, and that to render him liable negligence 
must be proved against him. (c) To recover, the servant must allege 
and prove : — First, that the machinery was defective. Second, that 
the defect was attributable to the personal negligence of the master, 
while the master may exonerate himseK by proving knowledge or 
acquiescence by the servant. 

It was at one time assumed, and in many of the American States, 
is undisputed law, that a master is liable to his servant for the acts 
of the person whom he leaves as his vice-principal in the manage- 
ment of his business, {d) but this has been denied ; (e) nor does the 
fact that the employer is a corporation make any difference in the 
liability for the acts of the manager, (/) unless the manager was an 
alter ego; {g) nor is it material that the manager is appointed 
pursuant to an Act of Parliament, for even in that case he is a 
fellow servant, (k) though in a position of direct superiority to the 
plaintiff, (t) 

In a Scotch case, decided in 1863, five years before Wilson y. Merry, 
it was held that the underground manager (both by the regulations 
of the pit and by the special rules applicable to Scotch mines under 
18 & 19 Yic. c. 108) being entrusted with the duty of taking precau- 
tions to prevent daiiger to workmen, was not in law a fellow workman 
or collaborateur of the miner, (j) 

(a) In Scotland this was laid down ui Finningham v. Peters^ 1861, 22 D. 
260 ; 83 J. 119. 

(h) 1 B. & S. 437. 

(c) Tarrarvt v. Wehh, 18 C. B. 797; 25 L. J. C. P. 261; Accrmgton v. 
W Vicar, 2 Macp. 1,066. 

(d) Hall V. Jolmson, 3 H. A C. 589; 11 Jur. N. S. 180; 84 L. J. Ex. 222 ; 
13 W. E. 411 ; 11 L. T. N. S. 779 ; Mv/rpJvy v. Smith, 19 C. B. N. S. 361 ; 12 
L. T. N. S. 

(e) Wilson r. Merry, 1 L. E. Scot. 326 ; Howells v. Lcmdore Steel Company, 
L. E. 10 Q. B. 62; 44 L. J. Q. B. 25; 32 L. T. 19; 23 W. E. 385. 

Hnddleetone, B., in Allen v. The New Qas Company, 1 Ex. D. 251, 45 L. J. 
Ex. 251, 34 L. T. 541, does indeed seem to infer that a vice-principal is not a 
fellow-servant when he says : — ** The mischief in this case arose from the condnct 
of the plaintiff's fellow-workman as snch, and not from the defendants' default, 
nor from the default of any manager or vice-proprietor.'* 

(/) Morgam, v. Yale of Neath BaiUvoAf Compamy, L. E. 1 Q. B. 149 ; 85 L. J. 
Q. B. 23, App.; 5 B. & S. 570 ; 83 L. J. Q. B. 260. 

(g) Felthamy. England, Jj. E. 2Q.B.83; 7B.&S.676; 36L. J. Q. B. 14; 
15 W. E. 151. 

{h) Howells V. Lamdore Steel Company ^ L. E. 10 Q. B. 62 44 L. J. Q. B. 
25; 32 L. T. 19; 28 W. E. 835. 

(i) Wilson V. Merry, L. E. 1 Sc. Ap. 326; FeUhanm v. EngUmd, L. E. 
2 Q. B. 83 ; OaZlaaher v. Piper, 16 C. B. N. S. 669 ; 33 L. J. C. P. 329. 

(j) Somerville v. Gray, 1 Macph. 768, 35 Jtir. 445. 

£ 
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And where a coalmaster had devolved the entire charge of a coal 
pit upon a competent manager and competent subordinate, he could 
not be made liable in damages for the death of a miner employed in 
the pit through their fault, (a) 

In Smith v. Steele (6), a pilot was engaged under the Merchant 
Shipping Act, 1854, and was killed by the negligence of defend- 
ant's servants. It was held that an action lay. Blackburn, J., 
said: — "We think the question in the present case is reduced to 
this, whether there is between the owners of a ship and the pilot 
whom they are compelled to employ an implied contract that the 
pilot shall take upon himself the risk of injury from the negligence 

of the shipowner's servants ? An ordinary servant has 

the power of choosing whether he will enter into the service of 
a master who does not agree to act personally in the management 

of his business. The pilot has no such power We 

can find nothing in those statutes to justify the conclusion that the 
pilot is to take upon himself the risk." 

The case of Ramsay v. Quin (c) may here be noted. There it was 
decided, distinguishing Wilson v. Merry, and following Murphy v. 
Smith, that the captain of a merchant ship is not a fellow-servant 
of the sailors, but is the agent or representative of the owners of the 
vessel during the voyage, and the owners of the vessel are responsible 
for the injury or death of a sailor resulting from the negligence of 
the captain during the voyage. 

Mr. Hbert, in his evidence on the Employers' Liability before the 
Committee of the House of Commons, thus groups the English 
decision : — There were several cases in the English Courts, the 
decision of which turned upon the meaning to be attached to the 
phrase "common employment," and the tendency of the English 
decisions was to give a very wide signification to the term. Here are 
some instances : A chief engineer and a third engineer on board a 
steamer ; a labourer employed in loading bricks and a deputy foreman 
of platelayers ; one of a gang of scaffolders and the foreman of the 
gang ; a carpenter and joiner employed in painting an engine-shed 
near a turn-table, and the Company's servants engaged in managing 
trafl&c, who negligently turned a carriage on the turn-table and upset 
a ladder, whereby the painter was thrown down and injured ; a miner 
and an underlooker, whose duty it was to superintend the mining 
operations, and a workman employed by an engine maker, and the 
foreman who ordered him to get on a travelling crane moving on a 
tramway, which fell and injured the workman. All of these have 
been held by the English Courts to be fellow workmen. 

The Queen's Bench in Ireland has decided (d) that when a master 
employs servants competent to discharge their duties, and is not 
himseK personally in fault, he is not liable for an injury occasioned 
to one servant through the negligence of another, if they are at the 
same time engaged in a common service and a common employment. 



(a) Sneddon v. Mossend Iron Company, 3 R.868. 

(6) L. R. 10 Q. B. 125 ; 32 L. T. N. S. 195; 44 L. J. Q. B. 60; 23 W. R. 388. 

(c) Ir. L. R. 8 C. P. 322. 

(d) M^Enenf v. The Waterford 'and Kilkenny Railway Company, 8 Ir. C. 
L. R. 312 ; 3 Ir.' Jur. N. S. 389. 
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On these cases then the following conclusions are submitted to 
have been established : — 

1. The master is not liable to his servant for injury sustained 

in his employment unless there be negligence in the 
appointment of fellow servants, or in providing or main- 
taining any machinery used in the master's employment. 

2. The master does not warrant the competency of his servants 

or the efficiency of his machines. 

3. The master is not liable for injuries done by one workman 

to another workman in his service, if they are both 
employed by him in the furtherance of a common object. 

4. The servants are employed in the furtherance of a common 

object, when the risk of injury from the negligence of one 
is a natural or ordinary consequence from the employment 
the other accepts. 
6. The master is liable for any injury he may have caused 
his servant through his personal negligence. 

6. Where there is a partnership, the one partner is liable for 

any injury that may have been caused his servant by the 
other partner, although the servant and the injuring 
partner may have been working in the same occupation 
without the knowledge of the partner. 

7. The master is not liable for any injury that may have been 

caused by any one acting as his manager or superintendent, 
provided only such manager or superintendent is not in 
exclusive charge and is in fact the alter ego of the master. 

8. The master is liable in the case of compulsory pilotage for 

injury done to the pilot in the employment. 



IV. — But what is the Negligence in the appointment or retention of the 
injuring 8ervam,t which shuts out the Master from talcing 
a^a/ntage of the common employment to rebut the liahiMty 
sought to he imposed on him ? 

What is negligence in any individual case is matter for a jury, 
if there is any evidence whatever which can be given for their 
consideration; (a) and the diligence to be exercised by the master 
must be in proportion to the hazard of the service, (o.) So it has 
frequently been decided, in American cases, that the question is not 
whether there has been a single act of negligence on the part of the 
person whose conduct i& the subject of investigation, but whether 
this act of negligence in connection with other circumstances and his 
general character and conduct was such as to make his discharge by 
his employer a step of such prudence as is customary with diligent 
and prudent employers in the particular line of business. At the 
same time such acts of negligence on the part of such employe are 
proper articles of evidence, it appearing that the acts were known or 
should have been known to the employer or his agents in chief, (c) 

(a) The Directors of the Dublin^ Wicklow ^ Wexford Railway Company 
V. Slakery, 3 App. Case 1,155; 39 L. T. 365; 27 W. R. 191, aflfirminK 10 Ir. R. 
C. L. 256. 

(b) Alabama Railway Company v. Waller ^ 48 Ala. 459. 

(c) *' Wharton on Evidence," s. 56. 

e2 
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It is not enough to infer or presume negligence on the part of the 
master from the negligence of the servant, but some particular negli- 

gence must be shown, (a) and no presumption of negligence can be 
rawn from the fact that the injuring servant has been promoted to 
his position from a lower grade. 

A few cases, however, may be given as indicating in what states 
of facts it has been held that there is evidence of negligence to leave 
to a jury. 

The first case upon this point was Wigmore v. Jayy (h) 1850, where 
a master builder, having contracted to build a certain building, 
employed W. as a bricklayer. The scaffolding was erected under the 
superintendence of the defendant's foreman. Unsound material was 
used ; the scaffold broke while W. was at worjt, and he was killed. 
The defect of the materials had been previously pointed out to the 
foreman. Held that no action could be maintained against the 
defendant under 9 & 10 Vic, c. 93, as there was no evidence the 
foreman was an improper person to employ. 

This was followed by Tarrant and Webb (c) in 1856. The plaintiff 
was a painter in the employ^ of the defendant, and was injured 
through a defective scaffoldmg erected by a fellow servant. In 
leaving the case to the jury, the judge told them that if they were of 
opinion that the scaffolding was erected under the personal direction 
or the defendant, and was insujficient, or that the person employed 
by the defendant for the purpose of erecting it was an incompetent 
})erson, the plaintiff was entitled to recover. Held a misdirection. 
Jar vis, C. J., said: — "The master may be responsible where he is 
personally guilty of negligence, but certainly not where he does his 
best to get competent persons. He is not bound to warrant their 
competency. The summing up fails in this, that the jury might have 
been of opinion that the defendant used every possible care to employ 
a competent person to erect the scaffolding, and yet that he was 
liable because it turned out that the man was incompetent." 

In 1858 occurred the case of Ormond v. Holland, (d) in the 
Queen's Bench, where it was held that a master is responsible to his 
servant for the injury received in the course of the service, if it be 
shown to have been occasioned by the personal negligence of the 
master. Such negligence may be brought home to the master by 
showing either his personal interference to be the cause of the 
accident, or that he negligently retained incompetent servants, whose 
incompetency was the cause of the accident ; but in the absence of a 
special contract, the master is not liable for an accident not proved 
to have been occasioned by his personal neglect, (e) 

Searle v. Lindsay, decided in 1862, laid down that a master is not 
responsible for an injury occasioned to a servant by tackle defective 



(a) Per Crompton, J., Edwards v. The London and Brighton Bailuaij Com- 
pany, 4 F. & F. 530. 

(6) 5 Ex. 354 ; 14 Jnr. 837; 18 L. T. Ex. 300. See 8coU v. Craig, 214 D. 
789, 34 J. 401 ; Crichton v. Keir, 1 Macph. 407, 35 Jur. 247. 

(c) 18 C. P. 797 ; 25 L. J. C. P. 261. 

id) CockbTim, C. J.. Ellia, B. & Ellis, 102. 

(c) See JJynen v. Leach, 26 L. J. Ex. 221 ; and a Scotch case, Pollock y. 
Cassidy, 8 M. 615, 42 J. 303. 
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through the neglect of a fellow servant, if there is no negligence or 
want of care on the part of the master, either as respects the providing 
of proper machinery or the competency of the servant, (a) 

In this place the case of FeUham v. England (b) may be noticed. 
Defendant was a maker of steam engines, and the plamtifE was in 
his employment. An engine was being hoisted for the purpose of 
being carried away by a travelling crane moving on a tramway 
resting on beams of wood supported by piers of brickwork. The 
piers had been recently repaired, and the brickwork was fresh. The 
defendant retained general control of the establishment, but was not 
present ; his foreman directed the crane to be moved on after having 
ordered the plaintiff to get on the engine to clean it. The piers gave 
way, and the plaintiff was injured. This was the first time the crane 
had been used, and the plaintiff employed in this manner. 

It was ruled that there was no evidence to fix the defendant with 
liability to the plaintiff ; for that, assuming the foreman to have been 
guilty of negligence on the present occasion, he was not the repre- 
sentative of the master ; he was merely a fellow-servant, though with 
superior authority, and there was nothing to show that he was not a 
fit person to be employed as foreman, neither was there any evidence 
of personal negligence on the part of the defendant, as there was 
nothing to show that he had employed unskilful or incompetent 
persons to build the piers, or that he knew or ought to have known 
that they were insuflScient. 

In Hall V. Johnson, (c) the plaintiff was a workman in a coal mine 
of the defendants, and received damage from the fall of a stone from 
the roof of the mine which had lost its support by reason of the 
removal of the coal below in the ordinary course of working the mine. 
The defendants' under-looker, whose duty it was to superintend the 
mining operations, had negligently, though the danger had been 
pointed out to him, omitted to prop the roof. The removal of the 
coal and the propping of the roof ought in the exercise of due and 
reasonable care to be nearly contemporaneous operations. Held that 
there was no evidence that the defendants had not exercised due care 
in the selection of their under-looker, nor in putting the mine into a 
proper condition before the miners were sent into it, and they were 
not liable to the plaintiff for the injury he had received. 

To sum up : — 1. There would be evidence of negligence — 
(1.) When the master is shown to have actually interfered. 
(2.) When he has retained incompetent servants after know- 
ledge had of their incompetency ; 
2. There would not be evidence to leave to a jury — 

(1.) Where there is no allegation that the injuring servant was 

an improper person ; 
(2.) Where the master has used his best exertions to secure 
competent servants, even though the servants he obtains 
prove incompetent ; 
(3.) When there is no allegation that the accident was caused 
by the personal neglect of the master, or by such ciTvium- 
stances as in law are tantamount to personal neglect. 

(a) 11 C. B. N. S. 429; 81 L. J. C. 106; 5 L. T. S. 427. 

(6) L. R. 2Q,B. 33;7B. AS. 676; 36L. J. Q. B. 14; 15 W. R. 151. 

(c) 34 L. J. Ex. 222; 8 H. T. C. 589 ; 11 L. T. N. S. 779. 
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The Mines Regulation Acts, 36 & 36 Vic. c. 76, 77, provide that 
every manager shall have a certificate of competency granted by 
Government. As to pilots, see The Merchant Shipping Acts, 1854, 
17 & 18 Vic. c. 104 part 6, s. 530, et aeq. 



V. — Is the master liable for the appointment by hisforema/n or mana^ger 

of improper servants. 

The case of Grizzle v. Frost, (a) 623, tried before Cockbum, C. J., 
illustrates this point. A girl was employed along with about 20 
others at a machine with revolving rollers, used for carding hemp. 
The girl's duty was to watch the cans beneath the machine, and as 
they were filled with the carded hemp to remove them and put 
empty cans in their places. No danger was involved in this 
work, but a few days after she had entered the employment, the 
foreman observing that portions of the hemp drop^d from the 
machine, told her to pick it up and put it between the rollers in a 
manner that he showed her. Two or three days afterwards, while 
doing so, her fingers were caught between the rollers, and the girl's 
arm was so injured that it became necessaiy to have it amputated. 
Cockbum, C. J., directed the jury " that the foreman was put by the 
defendants in their place to employ this young person in and about 
dangerous machinery of which she was quite ignorant, and I think 
any negligence of his in the matter would be negligence for which 
they would be responsible. There is evidence both of negative and 
positive negligence on his part — negative in not giving the girl 
proper instructions as to the use of the machine — positive in expressly 
directing her to do the very thing she had done and which it is admitted 
was dangerous — so dangerous, indeed, that the case for the defence 
was that she had been told not to do it. 

" Now, if either of those grounds of negligence are sustained, the 
defendants would be liable, for I am of opinion that if the owners of 
dangerous machinery, by their foremen, employ a young person 
about it quite unexperienced in its use, either without proper 
directions as to its use or with directions which are improper and 
which are likely to lead to danger of which the young person is not 
aware and of which they are aware, as it is their duty to take reason- 
able care to avert such danger, they are responsible for any injury 
which may ensue from the use of such machinery." 

There is a very similar case in the Scotch reports, where a girl, 
aged 13, lost her right arm in the course of an employment in a 
factory, where she had to put her arm within eight inches of a toothed 
wheel. It was held by the Court that there bemg no reason why the 
wheel should not have been protected, and the girl's arm having been 
caught by the machinery without any carelessness on her part, her 
employers were liable, (b) 

The law had previously been laid down in- accordance with the 
direction of the Lord Chief Justice of England in a Scotch case, (c) 



(a) 
ih) 



3 Foster & Fin. 623. 

Oemmills v. Gov/rock Ropework Company y 1861, 23 D. 425. ; 33 Jur. 216. 
(c) 0* Byrne v. Burn, 16 D. 1,026. 
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where a young and inexperienced girl was engaged in the defendant's 
clay-mill, her duty being to remove the waste clay from the rollers. 
The management of the work and superintendence of the workers 
was entirely entrusted to an overseer, in obedience to whose orders 
the plaintiff attempted, on the occasion in question, to remove the 
clay while the rollers were in motion, and was seriously injured in 
consequence. The Lord Ordinary (Lord Deas) said: — "It is not 
necessary here to determine how far when two or more servants are 
engaged to perform some common operation, the one must be held 
to take the risk of the acts or neglect of the other in the course of 
their common employment. Eveiy case must depend to a great 
extent on its own circumstances. Here, though the machinery was 
no doubt all right, the party who is said to have given the order 
and to have been guilty of the negligence which occasioned the 
accident, was the master's representative, upon whom the master 
devolved both his powers and his duties over young and inexperienced 
workers in a hazardous manufactory, whose superintendence was 
indispensable," which seems to the Lord Ordinary to relieve the 
question of relevancy from all serious difficulty. 

The English authorities appear somewhat meagre upon the point 
whether, if the general agent carelessly places an unskilled and incom- 
petent servant beside a fellow servant, and damage results, the master 
18 liable. But the American cases are clear upon the point. The case 
of Laning v. the New York Central Railroad Company (a) decided by the 
Court of Appeal of New York, contains an elaborate and exhaustive 
judgment upon the point. The facts were as follows : — The defendant 
employed a competent and skilful agent, whose duty it was to employ 
men for a particular department of service. The agent hired one W\, 
as foreman, who, subsequently to his engagement, acquired habits of 
intoxication. This was known to both plaintiff and the agent. W., 
while intoxicated, directed two incompetent and unskilful men to 
erect a scaffold. Through their incompetence and unskiKulness, it 
was so defectively built that it fell while plaintiff was upon it, and 
he was injured, it was held that defendant was chargeable with the 
negligence of his agent in keeping W. in his employment after he 
had knowledge of his incompetency. In delivering the judgment of 
the Court, Folger, J., said : — " If the general agent goes forward and 
carelessly places by the side of a servant another unskilled and 
incompetent person, the duty of the master has not yet been met ; 

his contract is yet unperformed 

Employers may not avoid the duty which they owe to their servants 
of furnishing them with sound mechanical contrivances and accom- 
panying them with competent fellows by conferring upon superior 
servants the duty of selecting and purchasing or hiring. The 
duty being that of the principals and theirs the contract, it is 
theirs to fulfil and perform, and if it is not done, or insufficiently 
done, the failure to do is theirs. As is well said : — * If a master s 
personal knowledge of defects be necessary to his liability, the more 
he neglects his business and abandons it to others the less he will be 
liable, (b) We hold, therefore, that a master is liable to his servant 
for an injury caused by the incompetency or want of skill of a fellow- 
la) 48 New York Reports, 521. 

(6) Bylea, J., Holmes v. Cla/rkey 7 H. & N. 937 j 8 Jur. N. S. 992 ; 31 L. J. 
Ex. 356rlOW. R. 405. 
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servant, whether it existed when the fellow-servant was hired or has 
come upon him since the hiring, the fellow-servant having been in 
the first instance hired, or afterwards continued in service, with 
notice or knowledge, or the means of knowledge, of this lack. The 
duty of the master to his servant is to use reasonable care, to provide 
and employ none but competent and skilful servants, and to discharge 
from his service on notice thereof any who fail to continue such." 
The Court appears to have had in its mind the decision of the Court 
of Exchequer Chamber in the case of Holmes v. Clarke, where the 
negligence alleged was the non-repair of fencing to dangerous 
machinery, and to have applied the principle to the case of an incom- 

Setent and unskilful workman. As it seems difficult to discover any 
ifference in principle in the two cases, the American decision may 
probably be taken as a fair statement of the English law upon the 
point. But the servant who sees an incompetent fellow-servant at 
work by his side, and neglects to inform the master of such incom- 
petence when the master exercises supervision over the work, must 
be presumed to acquiesce in the retention of such fellow-servant. 

In Srmth v. Howa/rd, (a) in the Court of Exchequer, 1870, plaintiff 
was employed by defendant to work at a steam saw. The defendant's 
foreman engaged an assistant for the work, who proved incompetent. 
The plaintiff complained to the foreman, but without result. An 
accident having happened to the plaintiff through the assistant's in- 
coinpetence, he brought an action against his employer. 

Bj Kell^, C. B. : — " This is really onlv a case of one servant 
sustaining injury from the negligence oi another. It is said that 
there is a qualification of the rule to this extent, viz., that if the 
servant complains to the master of the incompetence of the fellow 
workman, or the unfitness of a piece of machinery, and is induced to 
go on working by a promise that the ground of complaint shall be 
remedied, the master may then make himself liable if an accident 
arises from his neglect to comply with his undertaking. But here 
the complaint made was to the foreman. I think the suggested 
qualification of the ordinary rule, if correct, only applies where the 
complaint is made to the master himself." 

Martin, B., says — " But for the case in the Exchequer Chamber (h) 
I should have thought this was clearly a case of contributory negli- 
gence, and that when the plaintiff found that an incompetent person 
was employed, he ought to have refused to go on until a competent 
person was provided." 

In an Irish case it was held not sufficient that the plaintiff 
previously to the injury was aware of his fellow-servant's incom- 
petence for a reasonable time. Negligence on the part of the plaintiff 
would disentitle him to recover ; but knowledge of the incompetence 
of the fellow-servant is only evidence of negligence on the plaintiff's 
part to be submitted to the jury, (c) 

In a Scotch case, decided in 1860, a labourer in the employment 
of a builder was ordered by the foreman to carry stones on to a 
scaffolding after the foreman had been told of and admitted its 
insecurity. The labourer, though .he thought the scaffold insecure, 
obeyed his orders, fell from the scaffolding, and was severely injured. 

(a) 22 L. T. p. 131. 

(6) Holmes v. dwrke^ awpra^ p. 34. 

(c) Eoey v. The DuhUn y Belfast Junction Railway Co.^ Ir. L. B. 5 C. L. 206. 
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There was no proof of the foreman's character or skill. Held that 
the master was responsible, (a) 
We may then conclude : — 

(1.) A greater care is owing to servants when the duty to be 
discharged is dangerous than when it is mere ordinary 
duty. 

(2.) A greater care is owing to servants when, through youth 
and inexperience, they are themselves not able to judge 
of the dangers to which they are exposed. 

(3.) Negligence on the part of an agent in the appointment of 
an incompetent servant, or the providing what is known 
to be defective machinery, is a non-compliance with the 
' terms of the contract, and the master is liable. 

(4) If the servant complains to the master personally of the 
incompetence of the fellow servant or the defect in the 
machinery, and is induced to continue in the employment 
by the promise of a remedy for what he complains of, 
the master is also liable. 

(5.) If the complaint is made to the foreman, but not com- 
mimicated to the master, the master is not liable. 



VI. — But assummg notice to have been given by the servant, of danger 
eUher from defective iTUichinery or from the incompetency of a 
feUow servami, is the master liable after a promise to remove 
the danger complained of ? 

The rule is laid down in the case of HohnesY. Clarke j(b) where 
Pollock, 0. B., in the Court of first instance, thus defined it: — "We 
think that in a case where machinery is, by Act of Parliament, 
required to be protected so as to guard the persons working in 
the mill from danger, and a servant continues in the employment, 
entering upon it when the machinery is in a state of safety, and if 
(in consequence of danger accruing from the protection being decayed 
or withdrawn) the servant complains of want of protection and it is 
promised to him from time to time that it shall be restored, we think, 
during that period, a master must be considered to take on himself 
the risk ; and, therefore, if any accident occurs to the servant during 
that period, the master is responsible for it." 

In Griffiths v. Gidlow, 1858, (c) plaintiff was a workman employed 
with others in sinking a pit, and was injured by the fall of a tub of 
water which was being drawn up by machinery. The tackle was not 
fit for the purpose, but the plaintiff did not complain. A jiddy 
had been provided by the master, who had directed that it should be 
used when earth was raised. The plaintiff, in his master's presence, had 
complained that the jiddy was not used for water. The master was 
at the workings several times each day. Held that the master was 
not liable ; first, because, assuming the injury had arisen from the 
defect of the hook, the workman himself voluntarily used it, and it 
was not shown that the injury was not caused by his own rashness. 
Secondly, because assuming it to have arisen from the neglect to use 
the jiddy, the master, having provided a proper apparatus, was not 
liable for neglect of the plaintiff s fellow workmen in omitting to use it. 

(a) M*Aulay v. Bnywnlie, 22 D. 975, 82 Jur. 415. 

(b) 6 H. & N. 349, et supra, p. 34. 

(c) 3 H. & N. 648 ; 27 L. J. Ex. 404. 
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In 1878, it was held by the Irish Court of Exchequer, that when 
it is shown that a servant is incompetent, and that through his 
incompetence injury results to his fellow servants, the mere tact of 
his incompetence throws the onus on the master of showing that he 
exercised due and reasonable care in selecting him. (a) 

But what is the position of the injured servant to his injuring 
fellow-servant ? Pollock, C. B., in giving judgment in Southcote v. 
Stanley, (b) says : — " The rule — i.e., that the servant undertakes to 
run all the ordinary risks of service, including those arising from 
the negligence of his fellow-servants — applies to all the members 
of a domestic establishment, so that the master is not in general liable 
to a servant for injury resulting from the negligence of a fellow- 
servant ; neither can one servant maintain an action against" another 
for negligence whilst engaged in their common employment." 

Relying on this dictum, which by the way was wholly extra- 
judicial, it has since been laid down in many text books that the 
servant has no remedy against his feUow-servant. The prejwnderance 
of authority is, however, largely against the proposition ; and in the 
American Courts, excepting those of Massachusetts, is now held to 
be clearly not law. (Wharton, " Law of Negligence," § 245 ; Shear- 
man and Redfield, "Law of Negligence," § 112.) 

Lord Kenyon, delivering judgment in Stone v, CartwrigM, (c) 
thus expresses himself: — "There is no pretence for bringing an 
action against the manager, and such an action must be brought 
either against the hand that commits the injury or against the owner 
for whom the act is done. 

Pollock, B., delivering the judgment of the Court of Exchequer 
in Swainson v. The North Eastern Mailway Company, also seems 
to throw doubt upon it when he says : — " Dicta are to be found, how- 
ever, in some of the cases, which tend to suggest that the principle 
ought to be applied to cases in which the element of common service 
may be wanting. There is great difficulty in so holding, because 
when it is said that the servant undertakes the risk of the negligent 
acts of his fellow-servant, the question arises, * undertakes to whom ?' 
And the proposition must, we think, be limited by confining the 
undertaking to the master of the servant who is supposed to give it, 
and that it cannot be reasonably extended to strangers, or to those 
who, through having some interest in a joint operation, are not in 
some sort the master of the person injured." (d) 

In Scotland, not only has the party injured an action against the 
servant, but the master, if found liable in damages, is entitled to his 
relief against the servant, (e) 

And Bramwell, L. J., giving evidence before the House of 
Commons Committee on the Employers' Liability, q. 1,156, says a 
workman "would undoubtedly be able to maintain an action against 
the fellow-workman who had done the mischief, if he were worth 
suing." In this last clause, probably, lies the reason of any doubt 
there may be on the matter. 

(a) SkerriU v. Scallan, Ir. L. E. 11 C. L. 389. 
(6) 1 H. & N. 247 ; 25 L. J. Ex. 339. 

(c) 6 T. B. 411. 

(d) 3 Ex. D . 341 ; 47 L. J. 372 ; mncli of the reasoning m Ash/worth v. Stcmwick, 
swpra, p. 48, wotdd tend to a similar conclusion. See also Fcurwell v. The Boston 
amd Worcester EaiVwoAj Com/pamAf, 4 Met. 49 ; 1 Black Comm. 431. 

(e) Ersk. 3, 3, 16; Stephen's " Nisi Prius," 2,337-38. 



IMPLOTEBS' LIABILITY ACT. 59 



ALTERATION EFFECTED IN THE LAW 



BY THE 



EMPLOYERS' LIABILITY ACT, 1880, 



The law, as set out in the last chapter, may be thus summarised : — 
A master is not liable to any servant for an injury which arises 
from the act or default of any fellow-servant, whether that fellow- 
servant be in a position of authority or not, and in ascertaining 
whether the person to whose acts or default the injury is due is a 
fellow-servant, the widest possible construction is given to the term 
common employment, (a) 

But although the liability of the master to his servant in this 
respect is very strictly circumscribed, it is not altogether eliminated. 

If it can be shown — 

(1.) That the master has omitted to provide the servant with 
proper materials and resources for the work, such as 
engmes or scaffolding; 
(2.) That the master has been negligent in the choice of persons 
to whom he entrusts the supply of such materials or 
resources; or, 
(3.) That the master has been negligent in the selection of 
proper servants, 
in any of these cases the master is liable for injury thence resulting : 

That is to say, the master is liable for his own acts and defaults, but 
not for the acts and defaults of his servants to other servants in his 
employment. Now, this principle, the Employers' Liability Act, 
1880, as interpreted by the Report of the House of Commons' 
Committee on the Employers' Liability, does not attempt to over- 
turn, but merely to prune and restrain it where it has over-passed 
its natural limits. 

The objects laid down to be attained by the House of Commons' 
report on the Employers' Liability, made in 1877, are stated to be — 
(1.) "To render the master liable in cases where he has dele- 

" gated his authority; 
(2.) " To narrow the doctrine of common employment to 
" those cases where each servant is an observer of the 
conduct of the other and can give notice of any miscon- 
duct, incapacity, or neglect of duty, and leave the 
service if tne common employer will not take such pre- 
cautions and employ such agents as the safety of the 
whole party may require." 






(a) Report of Committee of Honse of Commons in Employers' Liability. 
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• 

The Act deals principally with the former of these objects ; the 
latter, however, though subordinate, is not disregarded. A common 
employment is no defence in those cases where the injured servant 
was under the control of the injuring servant (see s. 1, sub-sec. 2 and 
3), or where the servant whose negligence caused the injury was in 
charge of any signal, points, or locomotive engine or train upon a 
railway. 

Neither is the Act of general concern as regards the class to 
whom it is to apply, but is limited to workmen and railway servants. 
By workmen are to be understood aU agricultural and other labourers, 
mechanics of every description, factory hands, miners, and generally 
those engaged in manual labour. 

Domestic and menial servants are by name excluded, while clerks, 
shopmen, timekeepers, watchmen, and all that class, are excluded, by 
implication, from the benefit of the Act. 

To take one instance. Suppose, at a large draper's, that, by the 
negligence of the superintendent, a bale of goods were to fall and 
injure the light porter and the shopman, who was giving him instruc- 
tions, the light porter, as " one engaged in manual labour," would be 
within the Act and could recover. Not so the shopman, though he 
also, with the light porter, is under the superintendence of the 
negligent person. 

We set out from the starting point, that the fact of common 
employment is stiU a defence against any claim that cannot be 
brought within the exceptions in the Act, for it must be recognised 
that the Act does not deal directly with the principle, but strives to 
work by grafting exception into the principle. 

Cases like Mv/rrayy. Currie (a) and iJowr/ce v. The White Moss ColMery 
Compwmj, (6) where servants are engaged in a common employment, and 
where the injury is not caused by the negligence of any one in a 
position of superintendence or superiority, but where each servant is 
in some sort an observer of the conduct of the others, do not come 
within the exceptions made by the Act, and were the same states of 
facts as in those cases to recur, the decisions would probably be the 
same, for what is a common employment is in no way afiPected by the 
Act, and the law remains unaltered. 

The great limitation imposed by the Act is on the immunity of 
the master from responsibility for the acts of those who, directly 
authorised by him or authorised by the nature of their work, exercise 
any superintendence or authority whatsoever over others in the same 
employment. Where a difference of degree does not interpose, and 
the men continue in the strictest and narrowest sense to be fellow 
servants, the master is not affected with any liability for their acts 
or defaults; but where there is a difference of degree, and the 
servant causing the injury has some superintendence or control 
over the injured servant, the master will be liable, although they were 
both employed upon the same work and with one common object. 

The first, then, of the exceptions made by the Act to the non- 
liability of the master is where injury is caused by defective ways, 
works, machinery or plant (e) : where such defect arose from or had 
not been discovered or remedied owing to the negligence of the 

(a) L. R. 6 C. P. 24 ; 19 W. R. 104; 23 L. T. N. S. 387. 
(6) 1 C. P. D. 636 ; 35 L. T. 160. (c) S. 1, eub.-B. 1. 
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employer, or some person in his service and entrusted by him with 
the duty of seeing that the ways, works, machinery, or plant were in 
a proper condition (a) ; first, where the defects are owing to the 
personal negligence of the master; second, where the defects are 
due to the neglect of the overseer or superintendent. 

The first of these cases is simply a statement of the old law. The 
master was always liable for his own personal default, and the act in 
respect of him personally in no way increases the liability, (b) 

For example, in the case of Griffiths v. Gidlow^ (c) an instrument 
called a " jiddy " had been provided by the master for the safe drawing 
up of water, and injunction given to use it. Through the fellow- 
servant of the plaintiff not using it an accident happ^ened. The master 
was held not liable. Probably under the Act the decision, as far as 
this point goes, would be the same, for any defect there was in the 
apparatus for drawing up the water was the result not of the master's 
negligence, but of the fellow-servant who was not entrusted with the 
duty of seeing that the machinery was in a proper condition. 

The master is not required to warrant machinery ; his duty under 
the Act would be fulfilled by using that care and vigilance that would 
negative any allegation of negligence. 

Second : The act renders the master liable for the negligence of a 
person who has the duty entrusted to him of seeing after ways, works, 
machinery and plant. 

This is a case where, before, the master was wholly free from 
responsibility. When he had done his best to get a competent person, 
even though he had failed and the person selected was incompetent, 
and injury resulted to other servants, the master still went free, (d) 
But it would seem that under the A.ct the master would be liable as 
well for the want of exercising skill on the part of a competent 
manager as by want of skill on the part of an incompetent one. (e) 
The only question will be, whether the negligent person was entrusted 
with the duty of seeing that the machinery was in a proi>er condition. 

Tt does not seem necessary, under the sub-section, that the work- 
man injured should be under the superintendence of the person 
through whom he is injured. It will be sufficient, if a workman 
engaged in a common employment is injured through the negligence 
of some person in the service of the employer, and entrusted by him 
with the duty of seeing that the ways, works, machinery or plant were 
in proper condition. 

For instance, a boy entrusted by the employer with the duty of 
watching machinery neglecting his work, and causing injury to the 
foreman of his department, would seem a case within the Act, where 
the master would be liable, provided only the foreman was himself a 
workman within the definition clause of the Employer and Workmen's 
Act, 1875, or else a railway servant. 

Nothing in the section seems to touch the case where the danger 
exists when the servant enters the employment, and knowingly enters 

(a) Sec. 2, sub-sec. 1. 

(b) Ormond v. Hollamd, El. Bl. & El. 102 ; 

(c) 3 H. & N. 648 ; 27 L. J. Ex. 404. 

(d) Tarrant y. Wehh, 18 C. P. 747, 25 L. J. C. P. 21. 

{e) See definition of negligence in Shearman & Redfield, s. 2, in noHs post, 
p. 83. 
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on a contract to work on defective machinery. The law was, and 
probably still is, that in such a case the employe is liable where the 
injury arose through the existence of the state of things contemplated 
in the employment, but anything in excess of his agreement would 
render the employer liable. 

The principle of the sub-section may be generally illustrated by 
such a case as Mv/rphy v. PhiUipey (a) where it was held to be the 
duty of the master to maintain the machinery used in his employ- 
ment in good repair ; and that he was liable if an accident happened 
in a case where he had not exercised proper supervision. The sub- 
section is merely an enumeration of this part of the law as applied 
to the master, and an extension of it to cases where the master either 
has exercised proper supervision, and the accident has occurred 
through the neglect of a person left in charge, or where the master 
has transferred his whole duties connected with the business, after 
having previously selected a competent man for their management. 

The second sub-section of the first section of the Act extends the 
liability of the master to cases where he has delegated his duty of 
superintendence to another, and the accident occurs during the period 
of such delegation through the negligence of this delegated person. 
An instance of the law that this sub-section is to alter is to be 
seen in a case where, a building being erected, the foreman ordered 
one of the men engaged under his directions to assist in the making 
a scaffold. It was pointed out that the materials were defective; 
but the order was not withdrawn, and the man was killed. When the 
case came into Court, it was held that the widow could not recover. (&) 

The master, under the law, apart from the Act, would, of course, 
be liable, if the servant in authority was not a proper person to 
employ. But it would have to be shown that he was incompetent, as 
a preliminary to laying the foundation of liability. By the Act, the 
mere proof that negligence has existed on the part of such servant in 
authority is sufficient to found a claim for reparation, subject however 
to a proviso that the negligence occurred while he was in the exercise 
of the superintendence entrusted to him. In other words, the master 
must henceforward be taken to warrant the freedom from negligence 
of his servants in authority during the time they exercise authority. 

The short result of the sub-section will be, to extend the old law 
that made the master liable for everything in which he was personally 
concerned to the case of where the master has divided the work, and 
entrusted parts of it to persons to carry out under his direction. Of 
course this will not affect the case of sub-contractors, as in their case 
the employer has only a control over the end, and has parted entirely 
with any authority to prescribe the means. 

The superintendence spoken of in the section is defined by the 
eighth clause to mean that exercised by any person whose sole or 
principal duty is that of superintendence, and who is not ordinarily 
engaged in manual labour. The last clause of this definition is 
probably the test and operation clause. In a large employment, it is 
the special duty of certain persons to superintend without partaking 
in the work, and it is to these that the definition points, to the 
exclusion of those engaged in manual labour, though from the word 

» ■ ■ — — ■-- ^ ■ ■ !■ ■■ ■ I- ■ -^.1 I ■■ ■ ■ I ■■■■■■ I I I I ■ ■ ■ — 

(a) 35 L. T. N. S. 471. 

{h) Wigmore v. Jay, 5 Ex. 354; 18 L. T. Ex. 300, supra, p. 22. 
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"ordinarily," it is implied that each case must to some degree at 
least depend upon its own circumstances. And the act does not 
prohibit, though it narrowly limits, those engaged in manual labour 
from being included in the sub-section as those having superin- 
tendence. 

But what is wanting in the second sub-sec. is included in the 
next, the third. This is probably the portion of the Act that is 
capable of the widest extension. If the words are beneficially 
construed, the vast majority of accidents that happen may be brought 
under it. 

By the law, as it stands apart from the statute, the master is under 
no liability whatever to the injured servant for the act of the injuring 
servant, (a) If the servant is competent, the master is in no way 
responsible ; if the servant is incompetent and the master has not 
been negligent in selecting him, then the injured servant has no claim 
to compensation because he has impliedly undertaken to run the risk. 
There is alleged to have been an exception to this, where the injured 
servant had personally complained to the master of the incompetence. 
But if the complaint was made only to a manager or other person not 
the master, it was of no avail. The fact of having to carry on the 
work in subordination to another servant made no difference. The 
common employment was the one effectual defence for all. 

The 3rd sub-sec. may be viewed as an extreme extension of the 
employer's personal liability to all cases where, from temporary or 
other causes, one servant is invested with a position that implies any 
relation of dependency on the part of another. 

Probably it would still be held that a carpenter and a plumber, 
a painter and a bricklayer, are in the common employment, and for 
an injury done by one to another the master is not liable. But where 
there is any necessary connection between them, so that the one is 
not able to carry on his work without the direction or without 
temporary subordination to the other, and the one is bound to 
conform to the directions of the other, there the Act steps in and 
renders the employer liable. For example, it is conceived that a 
gasfitter, acting in subordination to a carpenter, injured while con- 
forming to his directions with regard to the progress of the work, 
would have a claim against the common employer. The case of a 
bricklayer and a hodman was cited in the House of Lords during 
the debates on the Bill as being probably within the terms of the 
section. 

The fourth sub-sec. is directed to those employments which 
are carried on by means of codes of rules or statutory regulations. 
" Particular instructions " are also specified. We thus have three 
classes of subordination, in each of which the Act renders the master 
liable for the act of his servant exercising authority in the course 
of that authority : — 

1st. Where there is a general superintendence exercised over 

the injured by the injuring servant. 
2nd. Where there is a casual, momentary, or intermittent 

exercise of authority, during which the accident happens. 
3rd. Where there are particular instructions. 

A particular instruction would probably be an injunction laid 
upon a servant, whether specifically in the course of his ordinary 

(a) Srmth v. Howard, 22 L. T. 131. 
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employment or with regard to something not ordinarily in the course 
of his employment, and which his employment requires him to follow 
out, irrespective of the presence or absence of the person enjoining. 

For example, an official of high authority casually going round 
works in progress for the purposes of inspection, and without having 
any regular superintendence, observes the work carried on in a 
manner he does not approve, and having prescribed alterations in the 
method of working, passes on, and afterwards an accident is caused 
thereby. Or, again, a professional stocktaker, while taking stock, 
gives directions, which result in injury ; or a messenger, sent from 
the employer, gives a message, the carrying out of which results in 
injury. All seem within the section. I'here is a limitation, however, 
imposed by sub-sec. 2 of s. 2, requiring that the injury should arise 
from some impropriety or defect m the rules, bye-laws or instructions. 

If, following out the rules or particular instructions, an accident 
happens, this may be attributable either to the fault of the bye-law or 
instruction, or to the fault of those engaged in carrying it out. K the 
latter, the master, subject to the limitations of the previous sub- 
section, is not liable, since it is a mere negligence of fellow-workmen, 
who are to be a check upon each other ; if the former, the master is 
liable, subject, however, to a very important exception. That is, that 
the master shall not be liable where the bye-laws have been approved 
by any Grovemment department. This removes out of the list a very 
large number of businesses that are regulated by bye-laws, &c. (a) 
There remains, however, all those cases where the course of employ- 
ment is regulated, not by the merely verbal orders of people m 
authority, but by a code of rules drawn up and adjusted to the 
varying exigencies of the business. 

For example, a large glass manufactory, for the carrying on of 
which there are no special statutory rules, is regulated by a code 
drawn up by the proprietor, who, subject to the rules, delegates all 
his authority to managers. An accident happens. Injury is caused 
through negligence in not conforming to the code of rules. The 
master is not liable. But if the accident happened through conform- 
ing to the rules, the master is liable, provided it be shown that it 
resulted from some impropriety or defect in the rules. An Act, 
however, is passed prescribing regulations for the management of 
glass manufactories, and rules are drawn up in accordance therewith, 
and certified by some Government department. In the event of an 
accident happening through conforming to the rules the master is no 
longer liable, neither would he be liable for injury resulting to one 
workman through the negligence of another in carrying out the terms 
prescribed by the rules, so long as the injuring servant is not brought 
within any of the other sub-sections of the Act. 

The last of the classes who are admitted within the protection of 
the new Act are those who are injured by reason of the negligence of 
any person who has the charge or control of any signal, points, 
locomotive engine, or train upon any railway, (a) Though the section 
is limited to a comparatively narrow class of railway servants, the 
provisions of the Act hold good generally for railway servants who 
are included within the words of the previous section, and for whose 
inclusion the definition clause has been specially extended. 

(a) See note to Act, p. 92, 99. 
(h) Sec. 1, Bub-sec. 5. 
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The peculiar character and risks of railway employment are the 
explanation of this section. When a man who enters on his employ- 
ment at Berwick may by his negligence cause the death or serious 
injury of a man who enters on his employment in London, a special 
cause seems necessary to bring such classes of injury out of the list 
of those for which the employer can claim immunity. The drunken- 
ness of a signalman, the sleepiness of a pointsman, the recklessness of 
an engine-oriver, may each of them cause injury to whole troops of 
fellow servants, with whom they are only brought into co-operation 
in the most fleeting and transitory ways. And though, in some of 
the cases, they might be brought within the terms of the 3rd sub-sec, 
yet, without some special provision, a large number of cases would be 
unprovided for. 

Here the freedom from liability on the part of the employer arising 
from the constitution of a relationship termed a conmion employment 
is restrained, and it will be only necessary to prove that the servant 
whose negligence caused the injury was in charge of or had the control 
of any signsl, points, locomotive engine or train. For instance, if an 
accident happened to a train through the negligence of an engine 
driver, and the guard of the train was injured, he would be entitled 
to compensation, although he was engaged with the engine driver in 
the common employment of having charge of the train. 

There are two conditions precedent to establishing liability under 
this section. There must be charge or control, and there must be 
negligence. A porter wrongfully intermeddling with any signals or 
points, under circumstances where there is no negligence involved on 
the part of the signalman or pointsman, and causing injury to his 
fellow (Servants thereby, would not render the Company responsible, 
for there is jio negligence on the part of the persons in charge or 
control, and no charge or control on the part of the negligent persons. 

The third sub-sec. of s. 2 is another large limitation to the right 
of the workman to recover. It provides that where the workman 
knows of any defect in machinery, or any incompetence of his fellow 
workmen, and fails to apprise the employer, or some person superior 
to himself in the service of the employer, of it within a reasonable 
time, he shall not be able to recover tor injury thence arising unless 
he knew that such employer or superior already was aware of its 
existence. And it must not be forgotten that this applies in all cases 
under any of the previous sub-sections. 

This IS following out the law before the Act as far as regards the 
complaint made to the master, but also extending it by making the 
master liable for negligence where the superior workman, and not the 
master personally, has been informed. 

By the law as it stood, of course the master was liable per- 
sonally for his acts and defaults. But if, instead of any circum- 
stances arguing danger being communicated to the master, they 
had been communicated to the superior workman, and no step 
had been taken for the protection of the workman who was in- 
jured, the matter resolved itself into the negligence of the fellow 
servant for which the master was not liable. Therefore the 
only way a workman, knowing of any defect or negligence, could haye 
escaped the consequences under the common law, was by personally 
complaining to the master, or at least doing such acts as would infer 
a personal complaint, (a) 

(a) Qallagher ▼. Piper, 16 C. B. N. S. 677; 83 L. J. C. P. 329. 

V 
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The Act very nmch extends the workman's rights, and by giying 
information of any defect or negligence, or by causing it to be given, 
to any " person superior to himself in the service of the employer," 
he obtains a right to receive compensation in the event oi his 
Bostaining injury through the defect or negligence. 

The words, " some person superior to himself in the service of the 
employer," may admit of several varieties of construction. The 
superiority, however, must be in the common work. The require- 
ments of the sub-section, it is probable, would not be met if a 
complaint was made to some one, who though in the service of the 
employer and superior to the injured servant, was yet not in the same 
department of employment, and therefore was not to be supposed 
cognisant of the requirements of the department in which the 
injured servant was engaged ; if it were otherwise, a duty would be 
imposed by the Act on all superior servants to ascertain for themselves 
and to communicate to the employer, on penalty of a heavy liability 
being imposed, on the employer, the grounds of all complaints made 
by inferior servants in different departments of work. The anticipa- 
tion of results akin to this will probably effect a limitation in the 
words " person superior to himself in the service of the employer," to 
those cases where they are coterminous with the words in the defini- 
tion clause, " person who has superintendence entrusted to him." 

Those workmen, then, who bring their cases within the scope of 
any of the above provisions are to be placed in the same position with 
regard to their employer as third persons have for long time stood in 
by the rules of the common law, that is, the master is liable to pay 
compensation to them for the consequences of the wrongful act or 
default of any of his other servants acting in the ordinary course of 
the employment. The law as to what is the ordinary course of 
employment has been defined by a numerous list of cases, (a) 

One difference, however, there is between the case of a servant 
injured by a fellow servant and a man in the same position injured to 
the same extent by another man's servant. 

In the latter case, the elements of damage will be a compensation 
for his pecuniary loss, and compensation for pain and bodily suffering, 
checked by an estimate of all the circumstances of the case, and the 
amount may be unlimited ; but in the former case, by the third sec, 
the amount recoverable shall not exceed the amount of three years' 
wages in the same post in the like employment in the district where 
the man is employed at the time of the injury. Thus, a man earning 
£1 a week as a platelayer, so injured by the negligence of the driver 
of a locomotive engine as to be wholly incapacitated, would be enabled 
to recover, as a maximum, three years' wages, or £156 from his 
employers. 

Besides this, the ordinary time to bring an action for an injury 
caused by wounding, &c., is four years. Under the Act, notice of 
the injury must be given within six weeks, and the action is to be 
commenced within six months after the injury has been received. K, 
however, the injury results in death, the action must be brought 
within twelve months from the time of death, and in that case the want 
of notice shall be no bar to the action if the judge shall be of opinion 
that there was reasonable excuse for such want of notice, (b) 

(a) See post. p. 85. (b) See s. 4. 
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The action must be brought in a County Court in England and 
Wales, in the Sheriff's Court in Scotland, in the Civil Bill Court in 
Ireland, though on an application to a judge at Chambers in England, 
Wales and Ireland, by either plaintiff or defendant, it may be removed 
into the superior Courts, as also may be done in Scotland by following 
the procedure indicated by 40 &, 41 Vic. c. 60. Where there is no j ury, 
assessors may be appointed to sit with the judge and assist in the 
determination of the case. Rules regulating the proceedings with 
regard to such assessors are to be issued. The notice of action that 
is required may be wholly free from technicalities of all kinds what- 
ever, and is to contain : — 

1st. The name and address of the injured person. 
2nd. A plain statement of the cause of the injury. 
3rd. The date at which it was sustained. 

A plain statement is wanted of the " cause of the injury," while 
the date probably to be inserted in the notice is not the date of 
the cause, but the date of the injury. It is not when a scaffolding 
was made unsafe or machinery left unfenced, but the date when 
the injury happened which was caused thereby. If this be so, it 
is not necessary in the notice to specify what the injury was. It 
would be sufficient to give notice that A. B., residing at C, was 
injured by reason of (e.g?) defective fencing of machinery while in the 
employment of D., without giving any particulars as to whether it 
was his arm, or his leg, or his body m particular that was injured. 
It would be more advisable, however, where there is no doubt as to 
the nature of the injuries, to specify what they are ; but cases must 
be of frequent occurrence where, the injuries being internal or nervous, 
it would be impossible to comply with a requirement to specify the 
injuries sustained. 

In a genuine case of external and easily diagnosed injury, the 
fuller the notice that is sent the better ; but no presumption could 
thenceforth arise in cases equally genuine, but more obscure and 
subtle in their manifestations, where the nature of the case forbids 
any more than the most meagre and fragmentary outline. 

The notice may be served — 

Either 1st. By ordinary delivery at the house. -, 
2nd. Service by post by a registered letter. 
The former of these modes would seem to include the ordinary 
delivery by post, not by registered letter. As to this, however, see 
the note to the section of the Act. (a) 

One advantage, assuming the position that service by unregistered 
letter in the ordinary course of the post would be good, that would 
accrue from resorting to a registered letter would be, that no proof 
would be required of the actual residence of the person served. The 
section provides that the registered letter is to be addressed to the 
person to be served at his last-known place of residence or place of 
Dusiness. And proof that the notice was properly addressed and 
registered shall be sufficient. But if the service is not by registered 
letter, it is to be actually at his residence or place of business. So 
that if a man, after right of action had accrued, and before service of 
notice had changed his address, unknown to the injured person, it 

* ... , _ * ** 

(o) PoBtv p. 113. 

f2 



68 EMPLOTEBS' LIABILITT ACT. 

would be sufficient to address a registered letter to the last-known 
address, but not sufficient merely to serve a notice there or to send an 
ordinary unregistered letter. In the latter case there would be one 
more item of proof required, viz., that the notice was actually 
delivered at the man's then place of abode or business. On proof merely 
that the notice had been delivered to his late place of abode, the words 
of the statute would imply that the service was not sufficient. 

If this be so, the want of compliance with the statute would not be 
cured by reason of the last clause of the section, which provides for 
the case of any defect or inaccuracv in the notice itself, i.e., its form, 
the particulars it communicates, &c., but makes no provision what- 
ever for any informality in the service of it. 

With regard to the form and contents of the notice, if the judge 
is of opinion that there is any defect or inaccuracy in it that preju- 
dices the defendant, and that the defect or inaccuracy was for the 
purpose of misleading, the notice is to be deemed invalid. 

If then the notice is defective or inaccurate and there is no inten- 
tion of misleading, but the defendant is misled by it, the action must 
not be dismissed but the judge would probably exercise his power of 
adjourning in order to give the defendant fuUer and more accurate 
information as to the claim made against him. 

In order to determine the action in a case where the statutory 
notice is defective or accurate, not only must the defect or inaccuracy 
be made to appear to the judge, but also it must be shown to his 
satisfaction that the defect or inaccuracy was for the purpose of mis- 
leading. In that event, the requisite notice not having been given, 
and it being necessary to give it within six weeks of the injury heing 
sustained, the time limited would have expired, the action could not 
again be brought. 

A word may be said as to corporations. 

By the early decisions, there was a tendency to hold that the 
managers and acting heads of corporations were not to be considered 
as feUow servants, but as vice-principals, for whose negligence the 
corporation would be responsible. Later cases, however, decided in 
the Courts of highest authority, have negatived this view; and before 
the Act it had been accepted as well established law, that the servants 
of a corporation, however much they differed in degree, were yet 
fellow-servants within the rule that exempted the employer from 
liability. As far as regards third persons, corporations were un- 
doubtedly liable for the acts and defaults of their servants, but the 
law ultimately resolved itself into the position that a corporation was 
excluded from liability for the acts of anv in its employment, causing 
injury to any other, however great the difference in their degree, and 
however direct and cogent the authority exercised might be. By the 
Act a corporation is mcluded in the same liability as attaches to 
individuals unincorporated. 

Any more lengthened and elaborate exposition of the Act is im- 
possible, pending the decisions that must be given upon it ; and these 
few comments are ventured with much diffidence and reserve. 

A high authority thus sums up the law:— "The truth is that 
before the Act the servant had no claim unless he bargained for it ; 
since the Act he has a claim, unless he bargains to the contrary. 
This is all the change in the law, whether it is a good change or not 
is a question." 
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THE EMPLOYERS' LIABILITY ACT, 

WITH NOTES. 



43 & 44 Vic.s CHAPTER XLH. 

An Ad to extend and regulate the Liahility of Employera to 
make Compensation for Personal Injv/ries suffered by 
Workmen in their service. [7th September, 1880.] 

Be it enacted by the Queen's most Excellent Majesty, by 
and with the advice and consent of the Lords Spiritual 
and Temporal, and Commons, in this present Parliament 
assembled, and by the authority of the same, as follows : 

The title of an Act of Parliament is regarded by the Courts as 
not forming part of the Act, and therefore it is not taken into con- 
sideration in construing any passage of it. (a) 

It is sometimes, however, referred to by the judges as giving 
some indication of the object the Legislature had in view in passing 
the Act. (&) 

The marginal notes of the sections and the punctuation are likewise 
held not to be parts of the Act. (c) 

1. Where after the commencement of this Act <*^ personal 
injury ^'^ is caused to a workman. ^'^ 

t^) Commencement ofthia Ad. By sec. 9, on 1st January, 1881. 

(«) Personal Injury, 

" Omne quod non jure fit injuria fieri dicetur. 1 Inst. 168 b. 

The rule of law is, that negligence to render a defendant liable, 
" must be the catuta catbsana, or the proximate cause of the injury, 
and not merely a catMa sine qua non" {d) 

In 8coU V. Shepherd, (e) what is meant by saying that the injury 
must or must not oe the "natural" or probable consequence of the 
Act done is shown. " There must be," said De Grey, C. J., " a chain 
of effects connecting the wrongdoer and the injured party." 

To a like effect are Vandenlnirgh v. Truax, 4i Denio B. 464 ; ChiiUe 
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(a) PoTilter's Case, 11 B. 33 b. ; Graves v. Ashford, L. R. 2 0. P. 417. 
[h) Johnson v. Upham, 2 B. & E. 260 ; 28 L. J. Q. B. 257 j Taylor v. NewmcuHy 
4 B. & 8. 89 ; 32 L. J. M. C. 186. 

(c) Claydon v. Green, L. B. 3 C. P. 511 ; 37 L. J. C. P. 226 ; 18 L. T. N. S. 607. 

(d) BaMiffs of Bomney Marsh y. Trinity Hcmse, L. B. 5 Ex. 204 ; Adams ▼. 
London amd Yorkshire BMwoAf Company, L. B. 4 G. P. 739; 38 L. J. C. P. 
227 ; 20 L. T. N. S. 850 ; Jones t. Boyce, 1 Stork, N. P. C. 493. 

(e) 2 W. Bla. 892. 
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V. Sworn, 19 John, E. 381 ; Aesop v. Yates, 2 H. & N. 768 ; 27 L. J. 
Ex. 156 ; Alston v. Herrmg, 11 Ex. 822. 

It may be laid down (a) as a true proposition that, though bare 
neglig^ence, unproductive of damage to another, will not give a right 
of action, negligence causing damage will do so. (h) 

(») Workmen. The terms "Workman" and " Employer," as used 
in this Act, are entirely correlative, so that when we have gained a 
notion of one a notion of the other is included. 

Sec. 8 of the Act enacts that the expression "workman" is to 
mean a person to whom the Employers' and Workmans* Act, 1876, 
applies. 

The 38 & 39 Vic. c. 90, sec. 10, " The Employers' and Workmen 
Act, 1876," provides that the expression workman " does not include 
" a domestic or menial servant, but . . . means any person who, 
" being a labourer, servant in husbandry, journeyman, artificer, handi- 
" craftsman, miner, or otherwise engaged in manual labour, whether 
" under the age of 21 years or above that age, has entered into or 
" works under a contract with an employer, whether the contract 
" has been made before or after the passing of this Act, be expressed 
" or implied, oral, or in writing, and be a contract of service, or a 
" contract personally to execute any work or labour." 

Sec. 13. This Act shall not apply to seamen or to apprentices to 
the sea service. 

As to those who are to be included within the definition, the 
following cases, decided under the repealed Act, 4 Geo. lY. c. 34, the 
definition clause of which is very similar, may give some indication. 

A designer who contracted to serve a calico printer for a certain 
time, and to draw patterns that were afterwards engraved on copper 
rollers, to be used in the printer*s business, was held to be either an 
" artificer " or " other person " of that class, (c) 

A tailor was employed to make clothes, to be paid for at an 
agreed list of prices. He was to work exclusively on the premises 
of the employer until the job was finished. At the end of each job 
he could leave, and the employer was not bound to find him more 
work. It was held that he was within the words "an artificer or 
handicraftsman " or " other person," who had contracted to serve for 
any time or times whatsoever or in any other manner, (d) 

A collier agreed to serve, being paid Is. lOd. per ton of coals, but 
with a month's notice on either side, and not to do any work for any 
other person during the service, held a contract for personal service, (e) 

A potter engaged one to work for a year at daily wages, and at 
the same time contracted for piece-work to be done by another. 
The piece-work contractor, in whose work the other was included, 
paid for it without the intervention of the potter ; yet it was held 
that the daily workman was servant to the potter. (/) 

(a) Broom's " Com. Law," p. 368. 

(h) Whitehovse v. Binrmigkam Comal Compomyf 27 L. J.Ez. 25 ; Bayley v. 
Wolverhampton Water Works Co., 6 H. & N. 241 j Duckworth v. Johnson, 4 H. 
& N. 633 ; 29 L. J. Ex. 25 ; 5 Jur. N. S. 630. 

(c) Ex paHe Ormerod, 1 Dowl. & L. «25 ; 13 L. J. N. S. M. 0. 73 ; 8 Jnr. 495. 

(d) ExpaHe Gordon, L. J. 25 M. 0. 12 ; 1 Jur. N. S. 683. 

(e) Ex poAiie Bailey and ex paHe Collier, 3 E. & B. 697 ; 23 L. J. N. S. 
M. C. 161. 

(/) WilleU V. Boote, 6 H. & N. 26 j 30 L. J. M. C. 6. 
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An iron shipbuilder contracted in writing with six skilled handi- 
craftsmen to plate a vessel, they agreeing exclusively to serve hJTn 
subject to the rules and regulations of the yard, and to execute the 
whole of the skilled and unskilled labour requisite to complete the 
entire hull of the vessel of the best workmanship and to the entire 
satisfaction of their employer (they employing and paying such 
skilled and unskilled assistants as might be requisite to complete 
the vessel with all dispatch), and to be paid £5 per ton for the work 
so done by them. Held that the contracting parties were " handi- 
craftsmen or artificers " within the meaning of 4 Geo. IV, c. 34, s. 3. (a) 

A person engaged to keep the general accounts of a farm, and 
generally to carry out the orders of his employer, was held not to be 
either a " servant in husbandry " or other person, but a steward or 
bailiff, (b) 

A person named in a warrant oi fi. fa., &nd employed to watch the 
goods after they had been taken by the officer, was held not to be a 
labourer, (c) 

As also a silk weaver, who works up at his own house materials 
for the manufacturer, (d) 

As to domestic servants, see Kitchin v. Shaw, (e) 

Where a female servant, besides cooking and making beds, acted 
as dairymaid and assisted in harvest work, it was held that there was 
some evidence by which the justices might adjudge her to be a 
servant in husbandry. (/) 

Some of the cases under the Truck Act (1 & 2 Will. lY. c. 37) 
may also be cited as throwing light on the question — Who are work- 
men within the Act ? 

A man who contracted to make a cutting on a projected line of 
railway at a certain sum per cubic yard, and employing others with 
whom he himself worked in making the cutting, was, as regarded 
the superior contractor, not within the Act. (g) 

A man who contracts to load ironstone at so much per ton, and 
employs men to do the work under him, but who workea personally 
sometimes, was held not to be within the Act, for he had not stipu- 
lated for his own personal labour, (h) 

In Bowers v. Lovekm, " butty colliers " were held " artificers " 
within the Truck Act, for that personal labour was required of 
them, (i) 

A labouring man who enters into a written contract with a 
railway contractor to make as many bricks as the contractor required, 
taking the clay and finding all labour in preparing it, the railway 
contractor finding all materials and paying so much a thousand for 
the bricks when finished, was not within the Truck Act, for there 
was no contract to do the work personally, {j) 



n 



Lawrence v. ToM, 14 C. B. N. S. 554 ; 82 L. J. M. C. 238. 
Bavies v. Berwick, 3 E. & E. 549 ; 30 L. J. M. C. 84. 

(c) Bramvwell v. Permeck, 7 B. & G. 586; 1 M. & B. 409. 

(d) Hcurdy v. Ryle, 9 B. & C. 603; 4 M. & B. 295. 

(e) 6A. &E. 729; 7 L. J. 14. 

(/) Ex pwrte Hughes, 23 L. J. M. 0. 138 ; 18 Jur. 447. 

Ig) Riley v. Wcurden, 2 Ex. 59 ; 18 L. J. Ex. 120. 

(h) Sharmom v. Samders, 18 C. B. 166 ; 20 L. J. C. P. 99. 

(i) 6 E. & B. 584; 25 L. J. Q. B. 371. 

0) Ingram v. Barnes, 7 E. & B. 115 ; 26 L. J. Q. B. 82. 



72 EMPLOTEBS' LUBILITT ACT. 

In Sleemcm v. Barrett, it was held that butty colliers working under 
verbal contracts made with a colliery owner, generally by the Sskj, bat 
also by the ton or yard, they not beine allowed to underlet the work 
or to work elsewhere, but doing it as they liked, and, in fact, working 
manually themselves and employing men under them, for whose 
wages they were responsible, were not within the Truck Act. (a) 

A foreman at a slate quarry, though bound by the terms of his 
engagement to assist the workmen when he saw any of the operations 
"falling back," or "in need of being pushed forward," held not an 
" artificer," but an employ^ under the Truck Act. (h) 

Between the Acts under which these decisions have been given 
and the present statute, a difference of interpretation may be antici- 

?ated, since the Truck Act and the Employers' and Workmen Act, 
875, are penal enactments, and so to be construed strictly, while the 
present Act, being a remedial Act, will be construed beneficiallv. (c) 

There has been some difficulty in ascertaining as a general legal 
proposition what circumstances constitute the relation of master and 
servant, and the decisions on the point have been numerous and not 
always consistent. 

The case usually referred to as to the starting point on this subject 
is Bush V. Stemman, (d) A., having a house by the roadside, contracted 
with B. to repair it for a stipulated sum. B. contracted with 0. to 
do the work, and C. with D. to furnish the materials. The servant 
of D. brought a quantity of lime to the house and placed it in the 
road, by which the plaintiff's carriage was overturned. Held that (e) 
A. was answerable for the damage sustained. 

Eyre, C. J., said : — " My brother Buller recollects a case which he 
would have stated more particularly if he had been able to attend. 
It was this : A master having employed his servant to do some act, 
the servant out of idleness employed another to do it, and that person 
in carrying into execution the orders which had been given to the 
servant, committed an injury to the plaintiff for which the master 
was held liable. The responsibility was thrown on the principal 
from whom the authority originally moved. This determination is 
certainly highly convenient and beneficial to the public. Where a 
civil injury of the kind now complained of has been sustained, the 
remedy ought to be obvious, and the person injured should have only 
to discover the owner of the house which was the occasion of the 
mischief, not to be compelled to enter into the concerns between 
that owner and other persons, the inconvenience of which would be 
more heavily felt than any which can arise from circuity of action. 

Booke, J., said : — " He who has work going on for his own benefit 
and on his own premises, must be civilly answerable for the acts of 
those whom he employs. According to the principle of the case in 

(a) 2 H. ik C. 984; 88 L. J. Ex. 158 ; 8 Jur. N. S. 166; 6 L. T. N. S. 167; 
10 W. E. 489. 

(h) PhiUips V. Wlimea, 2 R. 224. 

(c) Maxwell on " The Interpretation of Statutes,'* 202, 208. 

Id) 1 Bob. and Poller, 404. 

(e) In Broom's " Common Law," p. 687) there is the following remark with 
reference to this case : — " It shoold here, perhaps, be noticed, that cases are to 
be found in the books which seem to show that wider liability attaches to the 
owner of real than to the owner of personal property, in respect of an injury 
resulting from its negligent management," but sm Burgess v. Qrcuyy 14 L. J. C. P. 
184 ; IC. B. 678. 
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2 Lev. (a) it shall be intended by the Gonrt that he has a control over 
all those persons who work on his premises, and he shall not be 
allowed to discharge himself from that intendment of law by any act 
or contract of his own. He ought to reserve such control, and if he 
deprive himself of it the law will not permit him to take advantage 
of that circumstance in order to screen himself from an action. 
. . . . Here a person acting under the general employment of 
the defendant brought a (quantity of lime to the premises, and 
deposited it without any objection being made by any person there, 
whereas it was the duty of the defendant to have provided a person 
to superintend those employed in his work. The person from whom 
the whole authority is originally derived is the person who ought 
to be answerable, and great inconvenience would follow if it were 
otherwise." 

In 1826 occurred the case of Laugher v. Fainter, {h) which, says 
Mr. Justice Storey, in his book on " Agency," exhausted the 
whole learning on the subject. This was an action brought for an 
injury the plaintifE's horse had sustained through the negligence of 
the driver of the defendant's carriage. The defendant, the owner of 
the carriage, had hired a pair of horses for the carriage for the day 
from a stable keeper. The stable-keeper sent the horses and a person 
to drive them ; the driver depended for his wages upon the gratuities 
he might receive from the persons whose carriage he di-ove. Lord 
Tenderden, and Littledale, J., held that the owner was not liable ; 
Bayley, J., and Holroyd, J., that he was. 

In the course of his judgment, Littledale, J., said : — " Every man 
is answerable for injuries occasioned by his own personal negligence, 
and he is also answerable for acts done by the negligence of those 
whom the law denominates his servants. In the present case the 
question is whether the coachman, by whose negligence the injury 
was occasioned, is to be considered a servant of tne defendant. For 
the acts of a man's own domestic servant there is no doubt but the law 
makes him responsible, (c) and if this accident had been occassioned 
by a coachman, who constituted a part of the defendant's own family, 
there would be no doubt of the detendant's liabilitv, (d) and the reason 
is, that he is hired by the master, either personally or by those who 
are entrusted by the master with the hinng of servants, and he is 
therefore selected by the master to do the business required of him. 

" This rule applies not only to domestic servants who may have the 
care of carriages, horses and other things in the employ of the family, 
but extends to other servants whom the master or owner selects and 
appoints to do any work or superintend any business, although such 
servants be not in the immediate employ or under the superinten- 
dence of the master, (e) As, for instance, if a man is the owner of a ship, 
he himself appoints the maister, and he desires the master to appoint 

(a) Michael y. Alestreef p. 172. 

(b) 5 B. A 0. 647. 

(c) A servant let another man drive his master's cart, the master was held 
liable for injury caused. Booth v. Mister^ 7 C. A P. 66. 

Id) Seejper Blackburn, J., Williwms v. JoTies, 3 H. & C. 609. 

(e) See Martin v. Temmerl&y, 4 Q. B. 298 ; Ihmford v. TrattleSy 12 M. &. W. 
529; 8 JTir. 780; 13 L. J. Ex. 124; Fenton y. (Hty of Dublin Steam Packet 
Convpamy, 8 Ad. & E. 835; 1 P. & D. 103 ; Cuthbertson v. Parson, 12 C. B. 304; 
16 Jnr. 860 ; 21 L. J. C. P. 165 ; Rodriguea v. Melhvish, 10 Ex. 110 ; 24 L. T. 
Ex.26. 
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and select the crew ; the crew thus become appointed by the owner, 
and are his servants for the management and government of the ship, 
and if any damage happens through their de&ult, it is the same as 
if it happened through the immediate default of the owner himself. 
So the same principle prevails if the owner of a farm has it in his 
own hands and he does not personally interfere in the management, 
but appoints a bailiff or hind, who hires other persons under him, all 
of them being paid out of the funds of the owner and selected by 
himself or by a person specially deputed by him. If any damage happen 
through their default, the owner is answerable, because their neglect 
or default is his, as they are appointed by and through him. So, in 
the case of a mine, the owner employs a steward or manager to super- 
intend the working of the mine and to hire under-workmen, and he 
pays them on behalf of the owner. These under-workmen then 
become the immediate servants of the owner, and the owner is answer- 
able for their default in doing any acts on account of their employer. 
This, however, is not the case of a man employing his own immediate 
servants, either domestic servants or others engaged by him to con- 
duct any business or employment or occupation carried on by him. 
For the jobman was a person carrying on a distinct employment of 
his own, in which he furnished men and let out horses to hire to all 
such persons as chose to employ them. This coachman was not hired 
by the defendant. He had no power to dismiss him. He paid him 
no wages. The man was only to drive the horses of the jobman. It 
is true the master paid him no wages, and the whole which he got 
was from the person who hired the horses, but that was only a 
gratuity." " And," said Abbot, C. J., " if the coachman is not the 
servant of the hirer on such an occasion, but is chosen and entrusted 
by the owner of the horses to conduct and manage them, I think it 
cannot be said that the hirer has in law what he certainly has not in 
fact — the conduct and management of the horses. If the coachman is, 
in such a case, the servant of the hirer, he may at any moment require 
him to quit the charge of the horses and deliver them over to another, 
and must be obeyed; but I think it cannot be said that the^coachman 
may not lawfully refuse, and ought not in most cases to do so." 

From- the opinions of these two judges, which have subsequently 
been adopted as law, it would seem that a test as to where the 
relation of master and servant exists is, whether the one is bound 
to conform without any further reference to the will of the other, {a) 

In Qtiarmcm v. Burnett, 6 M. & W. 499, the Court of Exchequer 
decided the same question in favour of the view of the Chief Justice, 
and Littledale, J. Parke, B., said : — " If the driver be the servant of 
a jobmaster, we do not think he ceases to be so by reason of the 
owner of the carriage preferring to be driven by that particular 
servant, where there is a choice amongst more, any more than a hack 
post-boy ceases to be the servant of an innkeeper where a traveller 
nas a particular preference of one over the rest on account of his 
sobriety and carefulness. (6) . . . . The master is responsible 

(a) For an elaborate review of the whole subject, and a discnssion of the 
cases, see Storey on " Agency," 7 ed., s. 452 et seq. 

(b) The hirer mcvy make himself liable by ordering, sanctioning, or adopting 
the act of the driver, M''Laughlin v. Priory 4 M. & 6. 48 ; 4 Scott N. K. 655 ; 
Cat. & M. 854; Bv/rgess v. Oray^ 1 C. B., 678; 14 L.J.C.P. 184. See, however, 
Knight v. Fox, 5 Ex. 721; 14 Jur. 963; 20 L. J. Ex. 9. 
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for the acts of his servant, and that person is undoubtedly liable 
who stood in the relation of master to the yn'ongdoer : he who had 
selected him as his servant from the knowledge of or belief in his 
skill and care, and who could remove him for misconduct, and whose 
orders he was bound to receive and obey ; and whether such servant 
has been appointed by the master directly, or intermediately through 
the intervention of an agent authorised by him to appoint servants 
for him, can make no difference. But the liability, by virtue of the 
principle of relation of master and servant, must cease where the 
relation itself ceases to exist. And no other person than the master 
of such servant can be liable, on the simple ground that the servant 
is the servant of another, and his act the act of another ; consequently 
a third person entering into a contract with the master, which does 
not raise the relation of master and servant at all, is not thereby 
rendered liable. In Stables v. Elefy, (a) a person was held liable in an 
action for injury caused by the negligent driving of the carter of 
another man after the dissolution of partnership between them, as his 
name was on the cart that did the damage. 

In McKone v. Wood (b) a man was held liable to an action for 
keeping a mischievous dog when the dog belonged to a person who 
had formerly been his servant, and had been seen about his premises. 
In Hihhs v. Ross (c) it was held that the registered owner of a ship was 
liable for the negligence of a shipkeeper in charge of a ship lying in 
dock. 

A case involving the same principle as Quarman v. Burnett, is 
Shields v. Edmburgh cmd Glasgow Railway Company, decided by the 
Scotch Courts in 1856. (d) The issue sent to the jury was " whether 
a horse and van belonging to the defenders did, through the fault 
of the defenders, drive down and injure the pursuer P" The argu- 
ment was, that the van was at the time in charge of a servant of 
the defenders, or at least of some one in their employment, for whom 
they were responsible, and through whose carelessness the injury 
occurred. The evidence showed that the van was the defenders , 
but that the horse and driver belonged to a party with whom they 
had a contract for delivering their parcels. A verdict for the pur- 
suer was set aside. Lord Curriehill said : — " I can see nothing to 
create a connection of master and servant between Peace (the con- 
tractor) and the Railway Company, so as to make the latter liable 
for Peace in the character of his master. There is a connection of 
some sort between them ; but so far as I can see, it is not that of 
master and servant." (e). 

The captain of a man-of-war has been found not responsible for 
injury caused by the negligence of the officers under him, he having 
no part in their selection or appointment. (/) A superintendent of 
police was found not answerable for an outrage committed by a 
watchman under him. {g) 



(a) 1 C. & P. 614. 

(b) 5 C. & P. 1. 

(c) 85 L. J. Q. B., 7 B. & S. 655. 

(d) 18 Court of SesBion Ccbses, 1,199. 

(e) Wyllie v. Caledonia/n Railway Compam^y, 9 M. 468, 48 J. 220. 

(/) Nicholson V. Mouncey, 15 Eajst. 384; see also Thorbturnv. Ellis, 16F.C.246. 
(g) Petrie v. Aitchison, Scotch case, 6, Feb., 1841. 
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A collector of statnte-labonr money was held responsible for an 
illegal ponndmg, executed by a mistake on the part of a constable 
employed by him. (a) 

In WKeen y. Bolton, a person employed to remoye dnst was held 
to be a seryant and not a contractor, and the employer held liable. {Jb) 

Where a person has no power of selection of the parties he 
employs, bnt is obliged by law to employ a certain indiyidnal, he 
cannot be made responsible, (c) 

Where a person has power of selection of the parties he employs, 
but his power of selection is confined to a particular class of 
indiyiduals, though the class be eyer so limited, he will be liable. 
Thus, where the owner of a barge employed two persons to nayigate 
it, who were properly qualified by the statute 7 and 8 Greo. IV. c. 75, 
and by their negligent management of the barge another yessel was 
injured, it was held that though the statute confined the owner 
to employing as his seryants only indiyiduals of a particular class, he 
still had the power of selection, though from a limited number, and 
was answeraole accordingly for the damage. 

The only difiterence between the liability of corporations, joint 
stock Companies, and statutory trustees and of priyate indiyiduals, 
appears to be that there can be no wrong in domg that which the 
legislature authorises. Where, therefore, the injury complained of 
arises directly out of the act as authorised to be done, the remedy 
must be sought, not in the form of an action of damages for the 
wrong, but in the shape of compensation under the statute, (d) 

Where there is a legal obligation upon a person to do a thing, he 
cannot by contracting with some one else to do it relieye himself 
from responsibmty. (e) 

Where a master allows his seryant to be hired by another, he 
remains liable to the hirer and to strangers for the negligence of 
such seryant. (/) 

A sub-contractor is not deemed the seryant of the party employing 
him and consequently is not a workman within the Act. When an 
employer employs a contractor to do a particular work which inyolyes 
the interposition of sub-contractors, and the first contractor engages 
with such sub-contractors to do the work, leaying the entire control 
of such work in the hands of the sub-contractors, the first contractor 
is not liable for the sub-contractor's negligence, {g) 

A person brought an action against police commissioners for 
injuries sustained by him from haying fallen oyer a heap of rubbish 
left in the street aner nightfall and not fenced nor lighted. The 

(a) Mitchell y. Si/wofft^ Scotch case, 1 Feb., 1838. 
\h) 1 Ir. E. C. L. 279. 

(c) Lane v. OoUony 2 Lord Ray, 646 ; Whitfield v. Lord Le Despencer, 
Oowp. 754. See, as to compulsory pilotage, 17 & 18 Vic. c. 104, s. 353 ; General 
8tea/m Namgation Company v. Bribiah ^ Colonial Steam, Na/uigaUon Com/panvy, 
L. E. 4 Ex. 238. 

(a) See authorities collected by Blaokbnm, J., in Mersey Dockf &o.; v. Qibhs, 
1 L. B. H. of L. 98 ; 12 Jnr. N. S. 571 ; 14 L. T. N. S. 677. 

(e) Hole Y. Sittinghov/me amd Sheemess Baihvanf Company, 30 L. J. Ex. 
816; H. &N. 488. 

(/) Holmes v. Onion, 2 0. B. N. S.790; 26 L. J. 0. P. 261; BaZyellv. Tyrer, 
El. B. A El. 899 ; 28 L. J. Q. B. 52 ; 5 Jnr. N. S. 335. 

(g) Milligam> v. Wedge, 4 P. & D. 714; 1 Q. B. 714; MurraAf v. Currie, 
L. E. 6C. P. 24. 
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commissioners had, under the powers of the Police Act, contracted 
with a person for the cleaning of the streets, and it was answered 
that, if there was negligence on the part of any one, it was the 
contractor who was liable. Held, upon the terms oi the contract, that 
the commissioners retained a complete control over the execution of 
the operations contracted for, and were not relieved from the obliga- 
tion on them to remove the rubbish. Qtboere, whether even if the 
contractor had been uncontrolled in the execution of the work, the 
commissioners could have so delegated their statutory duty as to free 
themselves from liability in case of non-performance, (a) 

" The test is whether the defendant retained the power of con- 
trolling the work." (Per Orompton, J., in Sadler v. Henlock, 4 E. & 
B. 670!) 

The law is very clearly stated by Lord Justice Bramwell, in his 
evidence before the committee of the House of Commons, appointed 
to inquire into the matters relating to common employment, (o) The 
Lord Justice says: — "A man is liable for the negligence of his 
servants under two different sets of circumstances — one where there 
is no relation between the master and the party complaining, and 
the other where there is. I will give a familiar illustration of both. 
If a man's cart or carriage is driven by the negligence of his 
servant against anybody in the street, that is an instance of one 
class of cases where an action lies. On the other hand, if a man 
undertakes to carry a person either in a stage-coach or on a railway, 
or what not, and the servant emploved to fulfil the contract is guilty 
of negligence, that is an instance oi the other class of cases. In the 
former there is no relation between the i)erson injured and the 
master: the person injured stands upon his rights as one of the 
public. In the latter case there is such a relation .... To 
my mind the distinction of the cases, where a man is and where he is 
not liable for the negligence of another person, may be defined in 
this way: if there is a contract between them, so that the person 
doing the work or doing the act complained of has a right to say to 
the empWer, ' I will agree to do it, but I shall do it after my own 
fashion; I shall begin the wall at this end and not at the other,' 
there the relation of master and servant does not exist, and the 
employer is not liable. But if the employer has a right to say to the 
person employed, ' You shall do it in this way ; that is to say, not 
only shall you do it by virtue of your agreement with me, but you 
shall do it as I direct you to do it,' there the law of master and 
servant applies, and the master is responsible." 

Liabihty is not imposed on the principal when he has let out his 
work to a sub-contractor, by reason that he employs a clerk to 
supervise the work if he does not interfere with its construction, (c) 
nor because he reserves the right of dismissing the contractor, {d) 

The following are cases in which the question has been raised 
what constitutes a sub-contract as distinguished from a mere employ- 
ment : — 

Where the defendant, a builder, was employed by the committee 

(a) Stephen y. Thwrao Police Commissioners, March 8, 1876, 8 B. 585. 
(5) Paniamentary Papers, 1877i vol. iii. ; Beports, Committees, 58. 
Ic) Broionv. Cotton Co., 9 B., A C. 611 ; 84 L. J. Ex. 208 ; 13 L. T. N. S. M. 
{a) Beedie ▼. The London omd N. W. Baihoa/y Convpcmy, 4 Ex. 244, 20 L. J. 
Ex. 65. 
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of a club to ezecnte certain alterations at the club-house, including 
the preparation and fixing of gas fittings, he made a sub-contract with 
B., a gas fitter, to execute this part of the work; in the course of doing 
it, through B.'s negligence, the gas exploded and injured the plaintiff. 
It was held that the defendant was not liable for the injury, (a) 

A master porter employed by a merchant at Liverpool, to hoist or 
lower goods, cannot be considered in the light of a bailee but of a 
servant, and the party employing him is liable for any injury caused 
through his negligence and want of skill, (b) 

The lessees of a shale pit contracted with A. to work the shale for 
them on being paid a price per ton on the output delivered at the 
pit head. A. was to supply necessary furnishings, maintain the 
machinery and fittings, and pay the wages of the men employed for 
delivering the shale at the pit mouth ; further, he was to be liable 
for all accidents about the pit, and was to satisfy himself before 
commencing to work that the shaft and all the fittings were safe. 
Held that the lessees were not liable for injuries sustained bv work- 
men employed by A., caused by the defective state of a rope, A. being 
the only person to whom they could look for reparation, (c) 

In Butler v. Hunter (d) the plaintiff and defendant were owners 
of adjoining ancient houses, and an architect employed by the 
defendant to superintend the repair of his house having con- 
sidered it necessary to pull down and rebuild the front wall, 
agreed with a contractor to do the work at an estimated price. 
The workman of the contractor in pulling down the wall removed a 
" brest-summer," which was inserted in the party wall between the 
defendant's and plaintiff's houses, without taking any precaution by 
shoring or otherwise, in consequence of which the front waU of 
plaintiff's house fell. Held defendant was not liable. 

So also where the defendant, a butcher, purchased a beast and 
employed a licensed drover (which he was compelled to do by the bye- 
laws) to drive it through London, and the drover employed a boy, 
through whose negligence injury was caused to the plaintiff, (e) 

So also defendant was held not liable in Stede v. South Eastern 
Railwwy Compcmy, (f) where defendants contracted with B. to cut 
across a road, but directed only half should be cut through at once. 
B. cutting entirely through the road, tapped a culvert, by which 
plaintiff's growing crop was injured, (g) 



^ 



(a) Rapson v. CvbiUy 9 M. & W. 710 ; Car. & M. 64. 

(b) Randleson v. Mv/rray, 3 N. & P, 239 ; 8 A. & E. 109 ; 2 Jur. 324 ; 
but corUra in Mv/rphy v. Ca/ralli, 34 L. J. Ex. 143; 3 H. A C. 462 ; 13 W. R. 
165 ; other casee are Oayford y. Nicholls, 9 Ex. 702 ; 23 L. J. Ex. 205 ; Allm 
V. Haywa/rdf 15 L. J. Q. B. 99 ; Ellis y. The Sheffield Oas Con8wm,ers^ Compam^y, 
2 El. & B. 767 ; 23 L. J. Q. B. 42; Ov&rton v. Freenum, 11 C. B. 867 ; 21 L. J. 
52; Knight v. Fox, 5 Ex. 721 ; 20 L. J. Ex. 9; Peachy v. Rowlcmdy 13 C. B. 
182 ; 22 L. J. C. P. 81 ; Blake v. Thirst, 32 L. J. Ex. 188 ; Bower v. Peate, 
1 Q. B. D. 321 ; Tarry v. AshtoUy 1 Q. B. D. 314 ; Nelson v. lAverpool Brewery 
Compamvy 25 W. E. 877 ; Hev^gh v. Earl of Abergavenny , 23 W. It. 40. 

(c) urant y. West Colder Oil CorrvpamAft Goait of Sessions Cases, 254. 
id) 7 H. & N. 826. 

(c) Milligam v. Wedge, 4 P. & D. 714 ; 1 Q. B. 714. 

(/) 16 C. B. 550 ; see Bvtler v. Humter,? H. & N. 826 ; 31 L. J. Ex. 214 ; 
Sadler v. Hetdock, 4 El. & Bl. 570 ; 24 L. J . Q. B. 138 ; Irmocent v. Peto, 4 
F. A F. 8. 

{g) See also Normile v. Braby, 4 F. & F. 962 ; Dalt<m v. Bachelor, 1 F. A F. 
15 ; and amongst the American cases, Blake y. Ferris, 5 N. Y. 48 ; Clark y. 
VermorU Raihva/y Companvy, 28 Vermont, 103 ; De Forrest y. Wright, 2 Mich. 368. 
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A municipal or other corporation is responsible for the negligence 
of persons employed by it. (a) 

In an action against the Postmaster-General, in his individual 
capacity, for his servants negligently opening a flagway for the 

Surpose of erecting telegraph posts, held that the action did not 
e. QuoBre, could the action be maintained if it had been brought 
against the Postmaster- General in his corporate or official capacity, (h) 

(1.) By reason of any defect <^^ in the condition of the 
ways, ^'^ works, ^'^ macliinery, ^*^ or plant ^'^^ con- 
nected with or used in the business of the 
employer ; or 

^^^ Defect. — ^The defect must have arisen through the negligence 
of the employer or some person in his service, and entrusted by him 
with the duty of seeing that the ways, works, machinery, or plant, 
were in a proper condition (s. 2 sub-s. 1). 

^^^ Ways. — Probably referring to wagon ways, way leaves and 
drift ways in mines, platforms at railway stations, passages amongst 
machinery, &c. 

The following cases have, been decided as to what are defects in 
railway platforms : — 

In Commcm v. Eastern Counties Railway Company, (c) the plaintiff 
having gone to get a parcel, caught his foot against the edge of a 
weighing machine, the base of which was raised a few inches above 
the level of the platform, and falling broke his knee cap. The 
machine was of the usual description, and in the usual place. There 
was a crowd of people waiting at the time. It was held that there 
was no evidence of negligence to go to the jury. 

In Welfare v. London and BriglUon Bail/waAf Company, (d) a 
porter directed an inquirer to look at a time table on a wall under 
a portico of the station. While there a plank and a roll of zinc fell 
through a hole in the roof and injured him. Per Blackburn, J., 
* there was a total absence of evidence that the premises were really 
dangerous so as to make the Company responsible.' 

Shepperd v. Midland Raihoay Company, (e) was a case where a 
person lawfully on the Company's premises fell upon some ice 
extending half across the platform. It was held there was evidence 
of negligence. 

In Crafter v. Metropolitan Baihoa/y Compam,y, (/) a man fell down 
a staircase having wooden steps edged with Idrass that had worn 
smooth. Held no evidence of negligence against the Company. 

(a) Scott V. MoAJor, &c, of Manchester, 1 H. & N. 59 ; 26 L. J. Ex. 132 ; 
Court of Appeal, 2 H. & N. 204 ; 26 L. J. Ex. 406 ; 3 Jur. N. S. 590. 

(b) Jones v. Monsell, Ir. L. B. 6C. L. 155. See O'Bryne v. Hartvngton, Ir. 
L. E. 11 C. L. 445. 

(c) 29 L. J. Ex. 94 ; 4 H. & N. 781 ; 4 Jur. N. S. 657. See also Blackmam 
V. London Brighton and South Coast RaiVwa/y, 17 W. B. 769 ; London amd North 
Western Railway Compamf v. Richards, 2 B. & S. 826; 8 Jur. N. S. 589; 6 
L. T. N. 8. 792 : Qreat Western Railway Company v. Baillie, 13 W. B. 203; 
5 B & S. 928; 11 Jnr. N. S. 264 ; 346 L. J. M. 0. 81. 

(d) L. B. 4 Q. B. 693; 38 L. J. Q. B. 241 ; 20 L. T. 748 ; 17 W. E. 1,065. 
See also Pea/rson y. Phichnebt, 20 L. T. 662. 

(e) 25 L. T. 879, 20 W. B. 705. 
(/) 85 L. J. C. P. 182. 
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In Longmore v. OrecU Western Railway Gomfpam/u, (a) a passenger 
was killed throngh the faulty construction of a bridge erected across 
the line, though there was a safer bridge about a hundred yards off 
which the deceased might have used. The Company was held liable. 

In Nicholson v. Lcmca^hire and Yorkshire Railway Convpa/ny, (h) 
the level crossing between the platforms at a railway station which 
formed part of the way out for passengers arriving at the south plat- 
form, was blocked by the train, and under the circumstances it was 
usual for the arriving passengers to walk alongside and round the 
end of the train in order to cross the line, a practice not objected 
to by the Company. The plaintiff in doins so in the dark stumbled 
over a hamper which had been taken out of the train and placed at 
the side of the line some distance from the platform. It was held 
that there was evidence of negligence. 

Damiel v. Metropolitam, Railway Corrvpawy (L. B. 5 H. of L. 45, 
40 L. J. C. P. 121, affirming judgment below, L. R. 3 C. P. 691, which 
had reversed that of the Common Pleas L. !R. 3 C. P. 216), may also be 
referred to. There works were being executed by the Thames Iron- 
work Company, under a contract wiSi the Corporation of London, to 
make a floor for the London Meat Market. Girders of great weight 
were being placed on the walls forming the sides of the railway. 
These works were being carried out under Acts of Parliament, and 
the defendants had no control. There was no signalman to give notice 
of the approach of trains, nor any arrangement made by which the 
work might be suspended on the passing of a train. It was believed 
that the particular girder had gone beyond its balancing line, and 
had so fallen over while a train was passing, and the plaintiff was 
injured. Held no evidence of negligence, {c) 

In Stewart v. Caledonian Railway Oom^amf, (d) a railway Com- 
pany was held liable for injuries caused by defective construction of 
carriage, darkness of station, and depression the result of wear in 
the surface of the platform. 

In Thomson v. North British RaiUoa/y Compa/ny, (e) held not 
necessary for a railway Company to provide a foot-bridge for a 
crossing, but their neglect to do so throws a greater onus upon them 
to provide for the safety of people crossing their line. 

Questions as to defects in ways in mines do not seem to have 
Gome before the Courts. 

^'^ Defect in Works. — Reed/ie v. London a/nd North-Westem Raikoa/y 
Oompamj, (f) was a case under Lord Campbell's Act. The Company 
had a viaduct over a turnpike road ; through the unskilful construc- 
tion of the viaduct a large stone fell upon Seedie, who was then law- 
fully passing. The Company held liable. 

Kearney v. London Brighton and South Coast RaHwa/y Com/pam/y, {g) 

(a) 19 C. B. N. S. 188. 

h) 84 L. J. Ex. 84, 8H. & G. 584. 

(c) See Hogem y. South Eastern iZaikaoy CompavAfy 28 L. T. G. P. 271 ; 
Jckckson ▼. Metropolitan Baihvay Compamff m House of Lords, 8 App. Gases, 198, 
reyersing the decisions in the Gourt below ; L. B. 10 G. P. 49 ; 81 u T. 475 : 28 
W. B. 78. 

(d) 42 J. 228, 8 M. 486. 

(e) 4 B. 115. 
') 4 Ex. 244, 20 L. T. Ex. 65, 18 Jnr. 652. 
L. B. 6 Q. B. 759, 89 L. J. Q. B. 200. 
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PlaintilE, while passing along a public way running under defendant's 
railway, was struck by a brick which fell from the bridge The Court 
held that the faUing was conclusive evidence ; the brick was loose, 
and there was evidence to support the finding. 

In Grote v. Chester and Holyhead BaUway Company, (a) where 
injuries had been caused by the breaking down of a bridge, 
Pollock, C.B., said: ''If a party, in the same situation as that in 
which the defendants are, employ a person who is fully competent 
to the work, and the best method is adopted and the best materials 
are used, such party is not liable for the accident." 

The owner of an unfinished building does not, by leaving it open, 
give any permission for the entry of strangers. (6) 

(*) Defects in Machinery, — By 41 Vic. c. 16, s. 6, sub-s. 6, 
machinery for the purpose of that Act shall be deemed to include 
any driving-strap or band. 

Persons employing machinery are bound to provide machinery 
reasonably fit for use, though not the newest or the best that is to 
be got. (c) 

Where a person is misled by negligent fencing into approaching 
a machine, the person whose duty it was properly to fence is liable, (a) 

The owner of machinery which is dangerous, if unfenced, is liable 
for the consequences of insufficient fencing ; and it is no defence that 
he had appointed an overseer who ought to have seen to the fencing 
of the machinery, (e) 

By the Factory and Workshops Act, 1878, 41 Vic. c. 16, it is 
provided that — 

1. Every hoist or teagle near to which any person is liable to 

pass or to be employed, and every flywheel directly con- 
nected with the steam or water, or other mechanical power, 
whether in the engine-house or not, and every part of a 
steam-engine and water-wheel, shall be securely fenced. 

2. Every wheel-race not otherwise secured shall be securely 

fenced to the edge of the wheel-race. 

3. Every part of the mill gearing shall either be securely fenced, 

or be in such a position or of such construction as to be 
equally safe to every person employed in the factory, as it 
would be if it were securely fenced. 



(a) 2 Ex. 251. See QreaJt Western Raikoovy of Canada v. Fawcett, 1 Moore, 
P. C. C. N. S. 101; 8 L. T. N. S. 81; 11 W. B.444; Withers y, North Kent 
Railway Compa/nVf 27 L. J. Ex. 417 ; Da/vis v. London ^ Brighton RailivoAf 
Company f 2 F. & F. 588; Toomey ▼. London 8f Brighton and South Coast Railway 
Compaivy, 8 C. B. N. 8. 146; 27 L. J. 0. P. 89; Bigg v. Manchester, Sheffield ^ 
Lvncol/nshire RaiUwoAf Compamj; 12 Jar: N. S. 625 ; 14 W. B. 884. 

(b) Rovlst(m V. Clark, 8 E. D. Smith, 866; Castle y. Parker, 18 L. T. N. S. 
367. 

{c) Cowley t. MoAfor of StrnderUmd, 6 H. & N. 665 ; 80 L. J. Ex. 127; Cos 
V. PlaU, 6 Ex. 752. 

(d) Caswell v. WoHh.b E. & B. 840 ; 25 L. J. Q. B. 121 ; Balch y. Smith, 
7H.ikN.786; 81 L. J. Ex. 201; 8 Jur. N. 8. 197; 6 L. T. N. S. 158 ; lOW. 
B. 887. 

{e) Darby y. Duncan, 23 P. 529 ; 33 Jur. 206. 
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4 All fencing shall be constantly maintained in an efficient 
state while the parts required to be fenced are in motion or 
use for the purpose of any manufacturing process. 

Besides these, the Act contains other and stringent regulations of 
the use of dangerous machinery. 

By s. 81, nonconformity to the Act incurs a liability to a fine 
not exceeding £10, and tne Court of Summary Jurisdiction has 
power to make an order for the purpose of bringmg the factory into 
conformity with the Act. 

Sec. si provides for a penal sum as compensation to persons 
injured by want of fence to machinery. 

It was held in the Scotch Courts, under the earlier Acts as to 
fencing, that there is an obligation to fence such mill gearing as is 
accessible to women, children, and young persons, and not merely such 
as they are liable to come into contact with in the regular course of 
their employment, (a) 

Under the earlier Acts it was decided that the requirements being 
absolute, it is no defence to show that fencing would not have lessened 
the danger of the particular machinery in question, (b) 

It is culpable negligence to leave a pit or other excavation in 
such an unguarded state as to cause injury to a person having a right 
on the land, (c) 

Trapdoors, hoistways and similar openings in floors are a usual 
and necessary part of the machinery of business in most warehouses 
and manufactories. But they ought not to be in those parts of the 
building which are lawfully used by strangers, or else should be 
thorougnly fenced or a watch should fee kept, (d) 

Notice must be given of traps, spring-guns and other dangerous 
instruments placed on private grounds. 

In IloU V. Wilkes, (e) plaintiff and a companion entered a wood 
where they knew there were spring-guns. Plaintiff was injured: 
held, that the action could not be maintained. 

In Bi/rd v. Holbroolc, (/) plaintiff, climbing over a wall in pursuit 
of a strayed fowl, was shot by a spring gun set without notice. 
Held that defendant was liable in damages. 

Where a machine is not in motion, and can do no injuiy while in 
that state, a person sets it wantonly in motion and is injured, 
held that the owner is not liable for the iniury, even though the 
macHnery is unguarded and in a pubUc place? (^ 



(a) TrailU v. Small omd Boase, 11 M. 888; 45 J. 540. 
(M Boel V. 8heppa/rdy 5 £. & B. 866. 

(c) WilUams v. QroucoH, 4 Beet. & S. 14&; 82 L. J. Q. B. 237 s 8 L. T. N. S. 
458; IIW. E. 886. 

(d) ChoupmomY. BotJmell, El. Bl. & El. 168; 4 Jnr. N. S. 1,180; 27 L. J. Q. B. 
815 ; Holmes v. North Eastern Railway Com/pamfy 88 L. J. Ex. 161 ; 20 L. T. 
N. S. 616 : and two cases cited by Bramwell, B., in Commum ▼. Eastern Cownties 
BaiVwau Gompam/y, 4 H. AN. 781 ; Freer y. Com^rofi, 4 Bich. Law, 218 ; Karl 
v. Mailiardf 8 Bos. 591. 

(e) 8 Bam. & Aid. 804; IHx(m v. Bell, 1 Stark, 287 ; Townsend y. Walker , 9 
East 277. 

(/) 4 BiM. 628; 8 B. & A. 308; J(yrdinY. Crwnvp, 8M.& W.782 ; IbhotstmY. 
Peaty 34 L. J. Ex. 118. 

(g) Mam^gam. y. AUerton, L. B. 1 Ex. 239 ; L. H. & G. 388 ; Campbell y. Ord, 
1878 ; 1 B. 149. 
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Where dangerous machinery is in operation in full view, a mere 
licensee must choose a path quite out of range, and he cannot recover 
for an injury which he might thus have avoided, since he has no 
right to require the machinery to be fenced for his benefit, (a) 

In Cowley v. Mayor of Strnderland, (6) a washing machine 
originally made to work by hand was worked by steam, and a rod 
was left in it projecting above the level, and which was necessary 
for working the machine by hand, but otherwise entirely useless. 
Plainti£E was injured by this. Held that defendant was guilty of 
negligence in the construction of the machine. 

One who knows that machinery is unf enced and defective, and 
carelessly gets in its way, cannot recover, (c) 

In Dynen v. Leach, (d) it was held, where an injury happens to 
a servant whilst in the actual use of a machine in the course of 
his employment, of the nature of which he is as much aware as 
his Imaster, and the use of which is therefore the proximate cause 
of the injury, he cannot recover against his master, there being no 
evidence that the injury arose through the personal negligence of the 
master. Nor is it any evidence of such personal negligence of the 
master that he has in use in his works an engine or machine less safe 
than some other which is in general use. (e) 

^*^ Plamt — The fixtures, tools, apparatus, Ac, necessary to carry 
on any trade or mechanical business. The locomotives, carriages, 
vans, trucks, &o., constitute the plant of a railway. (/) 

(2.) By reason of the negligence^^^ of any person in the 
service of the employer^*^ who has any superin- 
tendence entrusted to him^*' whilst in the exercise 
of such superintendence; or 

*^^ Negligence, — Negligence signifies primarily the want of care, 
caution, attention, diligence, skill, or discretion in the performance 
of an act by one having no positive intention to injure the person 
complainiDg thereof, {g) 

" Negligence," says Alderson, B., (h) " is the omission to do some- 
thing which a reasonable man, guided upon those considerations 
which ordinarily regulate the conduct of human affairs, would do, or 
the doing something which a prudent and reasonable man would 
not do." 

In Degg v. MidUmd Baihvay Gompamf (i) it was further said that 

(a) Bolch V. amith, 7 H. & N. 736 ; 31 L. J. Ex. 201 ; 8 Jur. N. S. 197; 6 
L. T. N. S. 168 ; 10 W. R. 887. 

(6) 6 H. & N., 565 ; 30 L. J. Ex. 127 ; 4 L. T. N. S. 720; 9 W. R. 668. 

(c) Ga9weU v. Wtyrth, 5 £. & B. 849 ; 25 L. J. Q. B. 121 ; Boel v. Sheppa/rd, 
5 E. <fe B. 856. 

(d) 26 L. J. Ex. 221. 

(e) QalUmwy v. Kmg (1872), 10 M. 188 ; 44 J. 449 ; King v. Pollock (1874), 
2 R. 42. See Scotch decisions. « 

(/) Ogilvifi's " Imperial Dictionary," vol. ii. p. 297- 

(g) Shearman and Redfield's " Law of Negligence," s. 2. 

{h) Blyth V. BirmingluLin Waterworks CompariA/, 11 Ex. 781 : 25 L. J. Ex. 
212 ; Steggles v. New River Company, 13 W. R. 413 ; Whitehouse v. Bimwngham 
Canal Compan/y, 27 L. J. Ex. 25 ; 

(i) 1 H. A N. 781 ; 26 L; J. Ex. 171 ; 8 Jur. N. S. 395. 

02 
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negligence is not "absolute or intrinsic," but "always relative to 
some circumstances of time, place, or person." 

*' I said I could see no difference between negligence and gross 
negligence ; that it was the same thing with the addition of a vitupe- 
rative epithet." (a) 

It is not essential to negligence that the damage might reasonably 
have been expected, (h) 

In Smith V. London ^ South Western BaHwa/y Company, (c) per 
Channel, B., in giving judgment in the Exchequer Chamber, when 
there is no direct evidence of negligence, tne question what a 
reasonable man might foresee is of importance in considering the 
question whether there is evidence for the jury of negligence or 
not ; and this is what was meant by Bramwell, B., in his judgment 
in Bhfth V. BimUnghcmb WcUerworks, (d) but when it has been once 
determined that there has been evidence of negligence, the person 
guilty of it is equally liable for its consequences, whether he could 
have foreseen them or not. 

One who sustains an injury from a collision with a carriage or a 
vessel, cannot maintain an action against the owners of such carriage 
or vessel, if negligence either on his own part or on the part of those 
having the guidance of the carriage or vessel in which he is a pas- 
senger, conduced to the accident, and such injury mi^ht have been 
avoided by the exercise of reasonable care on his part, or 
their part, (e) 

The case of Bhfth v. Birmingham Waierworhs was that of a 
Company, who had constructed their works on the best known system, 
being sued for damages caused by the bursting of pipes after twenty- 
five years, in a period of extreme frost. 

In Clevelamd v. Spier, (/) defendant's servant was employed in 
drilling a hole into a gas main in a thoroughfare, and used a 
" diamond point " chisel. A particle of iron flew off into plaintiff's 
eye. A less dangerous mode of doing the work would have been 
by drilling. Held that the fact that the accident would have been 
avoided by drilling was evidence of negligence, and therefore that 
the defendant was liable. 

In Suhmarvne Telegraph Compamf v. Dickson, (d) defendant was 
held liable because his ship, in casting and drawing up her anchor, 
injured the plaintiff's submarine telegraph. This was on the 
ground that he had means of knowledge at his command, even 

(a) Per Kolfe, B., Wilson y. Brett, II M. A W. 115. 

(b) SeeaHao Higgms y. DoAjey, 10/ Man. 494; Svmson v. London Omnibus 
C<ympawy, L. B. 8 G. P. 890. 

(c) L. B. 6 0. P. 14; 19 W. B. 230; 28 L. T. N. S. 678 ; 40 L. J. C. P. 21. 
Id) 11 Ex. 781 ; 26 L. J. Ex. 212. 

(e) Thorogood v. Brycm, 8 C. B. 115; 18 L. J. C. P. 886; Armstrong v. 
Lanecuh^e and Yorkshire Railway Company, L. B. 10 Ex. 47. 

(/) 16 G. B. N. S. 899 ; as to principle of the law of negligence, see The Halley, 
18 L. T. N. S. 879 ; L. B. 2P. C. 198; 87 L. J. Adm. 88 ; 88 L. J. Q. B. 241 ; 
Adams v. Lancashire amd Yorkshire Bailwa/ii Company, 88 L. J. G. P. 277 ; L. 
B. 4 G. P. 789 ; Bla^man y. London Brighton cma SovJbh Coast RaxLwani, if W. 
B.769. 

(g) 16 G. B. N. 8. 759; 88 L. J. G. P. 189; 10 L. T. N. 8. 82; 10 Jor. N. 
8. 211. 
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though he was not aware of the position of the oable, but not 
otherwise. 

If the evidence would justify an inference consistent with the 
absence of negligence on tne part of the defendant, just as well as 
it would an inference of negligence, the plaintiff cannot recover, (a) 

It is not enough to prove that loss followed from some event that 
took place on defendant's premises, the plaintiff must also prove 
that the defendant in such act or omission violated a duty resting 
upon him. (h) 

A eirl, ten years of age, was killed by an escape of steam from 
an umenced pipe situated on a manufacturer's ground. She was 
not in his service, and had no right to be on his ground. Held that 
her father had no claim for damages, inasmuch as there was no fault 
or negligence' on the part of the defender, (c) 

Mere proof that the defendant kept a well on a highway, having 
a cover level with the road, with a lid opening on hinges, and that 
a child, four years of age, was found dead in the well half-an-hour 
after leaving his house, was held not sufficient to sustain the verdict 
of a jury that the death of the child was caused by the negligence 
of the defendant, {d) 

Per Bramwell, L. J., in his evidence before the House of Commons* 
Committee on Employers' Liability, q. 1,110 : " the decisions have 
come to this, that a master is not liable at all to his servant for 
negligence in any case except for his own negligence.*' 

^'^ Service of the employer, — In Joel v. Morrison, (e) Parke, B., laid 
down rules as to what is the service of the employer. {Vide ante, 
p. 17, section on general law of negligence.) 

This was followed by Sleccth v. Wileon. {/) Here a master was 
held liable for damages caused by the negligent driving of his 
servant, who, after having set his master down, drove round to 
deliver a parcel of his own, and did not drive dvrectly where he was 
ordered to go. I think, said Erskine, J., that " the law has been most 
properly laid down by Parke, B., in Joel v. Morrison. It is quite 
clear that if a servant without his master's knowledge, takes his 
master's carriage out of the coach-house and with it commits an 
injury, the master is not answerable, and on this ground that the 
master has not intrusted his servant vnth the carriage ; but when- 
ever the master has intrusted the servant with the control of the 
carriage, it is no answer that the servant acted improperly in the 
management of it. 

In Lim/pus v. General Omnibus Compcmy, {g) the Omnibus Com- 
pany was held liable for the act of their driver in passing a 
rival omnibus, whereby the omnibus of the defendants ran agamst 
the horses and omnibus of the plaintiff and overtui*ned it, although 
it was in direct contravention of the printed regulations of 



Smith ▼. National Banky 99 Mass. 605. 

Welfare v. LondLon ^ Brighton Railway Qorrvpamjy L. B. 4 Q. B. 693. 
(c) Ferguson v. LaidLaWy 43 J. 305. 



(a) 

(c) . 

Id) Lehman v. Brooklyn^ 29 Barb. 234. 

(e) 6 C. & P. 501. 

(/) 9 0. A P. 607 S. C.ynomine SleaJbh v. Wilson, 2 M. & Bob. 181. 

(g) 82 L. J. Ex. 34; 1 H. & C. 526; 7 L. T. N. S. 641. 
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the GompuDT to race with or obstmct other omnibuses. The 
Exchequer Chamber adopted the direction of Martin, B., to the jury, 
that if the defendants driver, being irritated, acted carelessly, 
recklessly, wantonly, or improperly, yet still, in the course of his 
employment, and acting in what ne thought the interests of the 
defendants, then they were responsible for his acts ; that the instmc- 
tions given were immaterial to the question of the master's liabiKty, 
but if the true nature of the driver's act was that it was an act of his 
own, done in order to effect a purpose of his own, then the defendants 
were not responsible. 

In Page v. Defries, 7 B. & S. 137, over-ruling Lamb v. Palk, 9 0. 
& F. 629, where the defendants sent a barge, under the management 
of a lighterman, to a wharf to be loade^, but he was unable to get up 
to the wharf in consequence of the plaintiffs barge lying in the way 
without any one in charge of it. By the direction of the foreman of 
the wharf, nepushed the plaintiff's barge away and moored his own 
alongside. When the tide went down the plaintiff's barge settled 
upon a projection in the river, and was injured. It was held that the 
defendants were liable, as the lighterman was acting within the scope 
of his employment, (a) 

In Lyon v. Martin, 8 A. & E. 512, Patteson, J., said : — *' A master is 
liable where his servant causes injury by doing a lawful act 
negligently, but not where he wilfully does an illegal one." (6) 

In Mitchell v. CrasBweUer, (c) defendant's carman having finished 
the business of the day returned to their shop in Welbeck-street 
with their horse and cart, and got the key of the stable, which 
was close by, but instead of going there at once and putting up the 
horse as it was his duty to do, he without his master's knowledge or 
consent drove a fellow workman to Euston-square, and on his way 
back ran over and injured the plaintiff. Maule, J., said, " The master 
is liable, even though the servant in the performance of his duty is 
guilty of a deviation or a failure to perform it, in the strictest and 
most convenient manner. But where the servant, instead of doing 
that which he is not employed to do at all, the master cannot be said 
to do it by his servant, and therefore is not responsible for the 
negligence of the servant in doing it." 

Storey v. Aahton, 1869, before the Queen's Bench, {J) was a 
similar case. Cockbum, 0. J., said : — " I think the law, as laid down 
in Mitchell v. Gramjoeller, presents us with a true view of the case. 
I cannot adopt the proposition of Erskine, J., in Sleath v. WilsoUf (e) 
that whenever the master intrusted the servant with the control of 
the carriage, it is no answer that the servant acted improperly in the 
management of it. I think that a servant can only be said to be 
acting in the employment of his master so lon^ as he is doing 
some act with his master's assent. I think that if a driver, while 
acting in his master's business, were to make a slight deviation, in 



(a) See also MeKeime v. McLeod, 10 Bing. 885 ; Patten y. Bea, 2 G. B. N. S. 
606; 26 L. J. C. F. 235. 

[h) Ooodmcm v. Kermelf 8 C. A F; 167. 
c) 18 C. B. 237; 17 Jnr. N. S. 716; 22 L. J. 0. F. 100. 
id) 36 L. J. Q. B. 228 ; L. B. 4 Q. B. 476. 
(e) 9 C. & F. 607, 612. 
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order to carry some business of his own into effect, in sucli a case 
the master might be liable, and the question would be one of degree 
as regards the extent of the deviation. Mellor and Lush, J. J., 
concurred. 

In Whaiimcm v. Pea/rson (a) the defendant, a contractor under a 
district board, was engaged in constructing a sewer, and employed 
men with horses and caits. The men were allowed an hour for 
dinner, but were not allowed to go home to dine or to leave their 
horses and carts. One of the men went home, about a quarter of 
a mile out of the direct line of his work to his dinner, and left his 
horse unattended in the street before his door. The horse ran away 
and damaged certain railings belonging to the plaintiff. Held that 
it was properly left to the jury to say whether the driver was acting 
within the scope of his employment, and that they were justified in 
finding that he was. 

In Lord Bolmghrohe v. Local Boa/rd of Swindon New Town, (6) 
a local board of health, being in occupation of a sewage farm, had 
given full powers for its management in the most beneficial way to 
one B. A ditch ran between the farm and the land of the plaiutiff. 
With a view of rendering such ditch more capable of carrying off the 
drainage from the farm, B. wrongfully went upon the plaintiff's land 
and pared away his side of the ditch and cut down so much of the 
brushwood and underwood on the plaintiff's side as impeded the flow 
of drainage along the ditch. Held that the acts so done were not in 
the scope of the employment. 

In Vefnahlea v. Srrdth, (c) plaintiff was run over through the furious 
driving of a cab driver and brought his action against the proprietor 
of the cab. The arrangement between the proprietor and the 
driver was that the horse and cab were entrusted by the former 
to the latter for the day, to be used entirely at the driver's 
discretion during the day for the purpose of plying for hire. The 
driver was to pay 16s. for the cab. All that he made above that sum 
was the perquisite for his labour and any deficiency he had to make 
good. Tftiere was no particular time fixed for going out or returning 
with the cab. When he came to the end of the mews in which the 
stables were, he went on with the cab to a tobacconist's a little way 
off and purchased some snuff, and on his way back to the stables the 
accident happened. Held that the proprietor was liable for the acts 
of the driver while acting within the scope of the purpose for which 
the cab was entrusted to aim as a master for the acts of his servant, 
and that the driver was at the time of the accident so acting. The 
Court followed Powles v. Hider. (d) 

In Bwyner v. MUcheU, (e) the defendant's carman, for a purpose 
of his own wholly unconnected with his master's business, took away 
the defendant's horse and cart, and on his way home negligently 
ran against the plaintiff's cab and damaged it. Held the master 
not liable. 



n 



L. ». 3 C. P. 422. 
L. R. 9 C. P. 575. 



c) 2 Q. B. D. 279; 46 L. J. 470; 86 L. T. 509; 25 W. B. 584. 
id) 6 E. & B. 207, 25 L. J. Q. B. 331. 
(e) 2 0. P. D. 867; 25 W. E. 647. 
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The following are Scotch cases : — 

AUhen t. Bouglas, 5 January, 1836, 14 S. 204 Boad trustees 
liable to the widow of a carter, who had lost his life through the 
neglect of a man in their employ, who did not take proper precaution 
for the safety of the pnbhc, though he knew the road was in a 
dangerous state. 

Bai/rd y. Qraham, 6th March, 1852, 14 D. 615. Servant taking a 
horse to a fair for his master, knowing it was glandered, put it into a 
stable with other horses, which died Srom. the disease. Master held 
liable. 

In Sutherland y. MonMand, (a) a workman, ordered by an oyer- 
seer to do what is clearly beyond the limits of the work for which 
he is engaged, and thereby exposing himself to danger, obeys at 
his own risk, and has no claim for damages against his master for 
injuries receiyed in doing so. 

Faulds y. Townsend, 5th February, 1861, 23 D. 437, is a curious 
case. The servant of a manufacturing chemist purchased in the 
course of the business, about midnight, a horse for which he paid 128., 
which he immediately kiUed and boiled up before morning. It 
turned out that the horse was stolen and of the value of £10. Held 
that though there was no maia fides, or actual dolus, the circumstances 
of the purchase showed such want of due care and caution as to infer 
responsibility on the part of the chemist for the proved value of the 
horse. 

In The Queen v. Gihroye, 20th March, 1866, 4 Macpherson 656, an 
information against brewers for retaiHng beer without a Ucence and 
certificate, was dismissed, because the sale by the servant was without 
the knowledge of the master and not within the scope of his duty. 

Fraser v. Yotmger 8f Sons, 13th June, 1867, 5 Macpherson 861, on 
the trial of an issue whether A. F. died from injuries sustained from 
an unfenced shaft in the mash-house of the defendant's brewery, 
through the fault of the defendants, a direction that the Act of tne 
defendant's servant in allowing A. F. to come within the mash-house 
would not affect the defendants, if the jury were satisfied on the 
evidence that their doing so was in contravention of a direct order of 
the defendants, was held wrong in law. 

Cormach v. Dighy, is an Irish case reported 9 I. C. L. 557, where 
the English authorities are collected and reviewed. A herd got leave 
from his master to go for the day to a neighbouring town to transact 
business of his own and borrowed his master's horse and tax cart for 
the purpose ; he afterwards proposed, and the master assented, that he 
should bring home some meat rrom the town for the master ; he drove 
the horse and tax cart so negligently that he injured the plaintiff. 
Held, in an action against the master for the negligence of the servant, 
that the Court could not hold as a matter of law, upon the evidence, that 
the master was responsible for the negligence oi the servant, {b) 

(a) Rv. Ca. 1857, 19 D. 1,004. 

(6J The American cases are far too nnmerous to attempt to cite them. The 
following are, however, among the latest, Wadsworth v. Ihuce, 55 Ga. 96 ; Michael 
T. Stanton, 6 Thomp. & G. 634 ; West v. St. Louis. Vandalia, ^c, Railway 
Compam,y, 68 lU. 545 ; Da/rmsta^tter v. Moynahan, 27 Mich. 188 ; Cowrtney v. 
BaJcer, 87 N. Y. Sup. Court, 249 ; Sheridam, v. Charlick, 4 Daly, 838. 
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^•^ Who has cmy Buperintendence enirusted to him, — ^An amendmen ^ 
by the Lord Chancellor inserting the word "any" before super- 
intendence does not seem to have been applied to this definition in 
clause 8. 

For a definition of a person who has superintendence entrusted 
to him, Bee s. 8. 

As to what has been held superintendence, see BartonshiU Coal 
Company v. JBeid. (a) 

]ji some of the American States the master has for some time 
been liable to a servant for all injuries inflicted by fellow servants 
who were in a position superior to or beyond the influence of the 
injured party. For a list of these cases, see Wharton's "Law of 
Negligence," s. 235. 

In Mad Bmer and Lake Erie Bail/way Company v. Ba/rher, (6) 
a brakesman was injured by a collision occurring through the 
negligence of a conductor whose orders he was bound to obey. 
Held the Company was liable. 

In lAUle Miami Raihoay Company v. Stevens, (c) an engineer was 
allowed to use an old time-table through the negligence of the 
conductor of his train or the superintendent of the road, and, in 
consequence, a collision occurred by which he was injured. It 
was held that the Company was responsible to the engineer for the 
negligence. 

In B/ussell v. Hudson Rimer Company, (cQ where day labourers 
upon a railway were injured through the negligence of one of the 
Company's servants while they were returning from work free of 
charge in one of the Company's trains, and as part of the contract 
upon which they worked, it was held there was no superintendence. 

And in Wheehjm v. Lake Erie Railwanf Company, (e) it was held 
that where one of the employes of a railway engaged in making 
repairs on its track was injured by the neglect of a fireman upon 
one of the trains, there was no such subordination in regard to their 
duty as to justify any departure from the generial rule of excusing 
the master. 

The paragraph of the report of the House of Commons, Com- 
mittee on the Employers' Liability relating to this point is as 
follows : — " Where tne actual employers cannot personally dischar^ 
the duties of masters, or where they deliberately abdicate their 
functions, and delegate them to agents, the acts or defaults of the 
agents who thus discharge the duties and fulfil the functions of 
masters, should be considered as the personal acts or defaults of the 
principals and employers, and should impose the same liability on 
such principals and employers as they would have been subject to 
had tney been acting personally in the conduct of their business, 

(a) 3 Maoq. 266 ; 4 Jnr. N. S. 7&I ; per Lord Cranworth, C. Bee remarks 
of Byles, J., in Clarhe v. Holmes, 7 H. & N. 937 ; 8 Jtir. N. S. 992 ; 31 L. J. 
Ex. 856 ; 10 W. R. 405 ; Wilscm v. Merry, L. R. 1. Sc. Ap. 326 ; 19 L. T. N. 
S.30; J'elt/wwnv.^nsfZand, L. R. 2Q. B. 33; 7 B. & S. 766 ; 36 L. J. Q. B.14; 
15 W. R. 151 ; Gallagher v. Piper, 10 C. B. N. S. 669 ; 83 L. J. C. P. 329. 

(b) 5 Ohio St. 641. 

(c) 20 Ohio, 415. 

(d) 6 Dner 39. 

(e) 8 Ohio, 249. 
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notwithstanding that such agents are technically in the employment 
of the principals." 

(3.) By reason of the negligence of any person in the 
service of the employer to whose orders or direc- 
tions the workman at the time of the injury was 
bonnd to conform, and did conform, where such 
injury resulted from his having so conformed ; or 

There, is much similarity between this and the preceding sub- 
section. The difference between the two wonld seem to be that in 
the second sub-section the actual employer is regarded as not per- 
forming personally the duties of the master, as, where the employer 
is away altogether, or is a corporation or a partnership ; and in these 
cases the employer should be liable for the negligence of those whom 
he appointed in his own place to superintend the work in which the 
workmen were engaged. 

The third sub-section regards the case of masters who temporarily 
abdicate their functions and delegate them to agents, or where the 
exigencies of the employment occasion one workman to be for any 
time for any transitory purpose under the control of another witn 
whom he is not ordinarily or continuously in the course of his 
employment in co-operation. 

Under the second sub-section, the decision of Wilson v. Merry, (a) 
is no longer law as far as it decides that the master is not hable 
for the acts of his foreman. 

The clause will apply also to the whole class of cases like HoweUe v. 
Lcmdore Siemen^s oteeC Compcmy, L. R. 10 Q. B. 62 ; while it leaves 
those like Morgam, v. Vale of Neath Rcdhvwy Convpcmy, L. B. 1 Q. B. 
149, untouched. 

Under the third sub-section, the decision in FeUhamY. Englcmd, (h) 
as far as it lays down that when a master who personally superintends 
his works is temporarily absent, and an accident occurs through the 
default of a superior workman who is temporarily invested with 
authority, such superior workman is only a fellow servant, is no 
longer law. 

The clause will apply, as was said by Lord Cranbrook in committee 
on the Bill in the House of Lords, to all cases where a man was 
dressed in a "little brief authority," and not alone to a regular 
delegation of authority. A hodman who might cause injury to some 

E arson in carrying out the order, not of his employer, but of the 
ricklayer whom he was supplying with materials, would it is 
conceived, come within the sub-section. 

So, too, if a boy were killed by an explosion of fire damp through 
a man erecting a bit of scaffolding which interfered with the 
ventilation, or miners killed through the fall of a roof the pillars of 
which they had been ordered to remove, (c) Other cases within this 
sub-section would be : — ^miners ascending or descending into the mine 



(a) L. E. 1 Sc. Ap. 826 ; 19 L. T. N. B. 30. 

(h) L. R. 2 Q. B. 88; 7 B. & S. 676; 36 L. J. Q. B. 14; 15 W. R. 151. 

(c) Hall Y. Johnson, 3 H. & C. 589 ; 34 L. J. Ex. 222; 11 Jur. N. S. 180. 
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under the direction of banksmen or charter-masters ; (a) lightermen 
following the direction of the stevedore ; and all those cases where, 
for a time, in the carrying out of the common work for the common 
interest, one has to submit his free will to the control of another 
person. 

The fifth sub-section was inserted specially vrith a view to the 
protection of railway servants, but that refers only to neglect on the 
part of one in charge of any signal points, locomotive engine, or train 
on a railway. 

The third sub-section is much wider in its scope, and will include 
any railway servant {see s. 38, the definition clause). 

There does not seem to be any decision as to who are " railway 
servants." Probably cases will arise that will supply this want. 

Probably the third sub-section would be held to extend to such a 
case as Waller v. The South Eastern Raihocvy C(ym/pcmy,{b) There 
it was held that the guard of a train and the platelayers whose duty 
it is to attend to the rails over which the train passes are so far 
fellow servants that no action is maintainable against the Company 
by the representative of a guard of a train killed by the train 
running off the line in consequence of the neglect of the ganger 
of the platelayers to renew the decayed metals which fasten the 
chairs to the sleepers of the railway, (c) 

In Conway v. The Belfast am,d Northern Cotmties Batiwa/y Com- 
pami, (d) it was held that a mileman was fellow servant with the 
traffic manager. The section would prevent the following of this 
decision in another case. 

A very similar case is that of Macfa/rlane v. Caledonian BaOway 
Compamff, (e) where a labourer having been ordered to watch a point 
of the line by an inspector who had charge there, was injured while 
so engaged. Held by the Scotch judges that he and the inspector 
stood in the relation of fellow servants. 

This sub-section may have originated with the statement made 
before the House of Commons' Committee on Employers* Liability 
as to the law of Ohio, q. 2,048. There is a curious rule adopted in 
Ohio. There it is held " that the master is not liable to one servant 
for injuries received from the negligence of a fellow servant, where 
no relation of subordination or subjection exists between them 
while engaged in the business of their common employer. For 
instance, to explain that a person repairing the track, and a hand 
on the engine were held to be fellow servants within this rule, so 
again it was held that where one servant is placed in a position of 
subordination to and subject to the orders and control of another 
servant of a common master, and the subordinate servant, with no 



(a) H(mell8 v. Wyrme, 32 L. J. M. C. 241 ; 16 C. B. N. S. 8 ; 8 Jur. N. S. 
1,041 ; Bartonshill Coal Company v. Beid, 3 Macq. 226. 

{h) 9 Jut. N. S. 601j 82 L. J. Ex. 205; 11 W. E. 731; 8 L. T. N. S. 825; 
2 H. & C. 102. 

(c) Shermcm v. Rochester Railway Convpami, 17 N. Y. 153, and Lovegrove ▼. 
London Brighton amd 8ovth Coast Railway Uorrvpam^y, 16 C. B. N. o. 669 ; 
SSL. J. C. P. 329. 

(d) Jr. C. R. 11, C. L. 345. 

(e) 6 M. 102, 40 J. 41. 
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fault of his own, and while in the peif ormance of his duty is injured 
through the negligence of the superior servant while acting in the 
common service, an action lies against the master.'* 

(4.) By reason of the act or omission of any person 
in the service of the employer done or made in 
obedience to the rules or bye-laws of the 
employer, or in obedience to paxticolar instruc- 
tions^*^ given by any person delegated with the 
authority of the employer in that behalf ; or 

The intention of sub-section 4 is to make the employers responsible 
for improper or defective bye-laws; but the injury must have re- 
sulted from some impropriety or defect in the rules, bye-laws, or 
instructions. (Sec. 2, suo-sec. 3.) 

The case of Vose v. Lcmeash/ire cmd TorksMre Bmkoay Comjpcmy (a) 
may be mentioned under this sub-section : — ^A servant in the employ- 
ment of the E. L. Company, engaged in repairing a carriage in a siding 
at a station in the joint occupation of the E. L. Company and the L. 
and Y. Company, was killed by an engine of the L. and x. Company 
being shunted into the siding at which he was at work. It appeared that 
the rules for the regulation of the station were published in the joint 
names of the two Companies, and that the servants employed in shunting 
the engines were joint servants of the two Companies. It was found 
that the rules as to the precautions to be taken before shunting trains 
into sidings had been observed, and that there had been no negligence 
on the part of the deceased, the shuntsman, pointsman or engine 
driver; but that the accident was occasioned by the rules being 
defective : held, that the L. and Y. Company was liable to an action 
at the suit of the administratrix of such servant. 

In Woodhead v. Gcurtness Mvnerdl Gompcmy, (b) a miner in the 
employment of contractors for driving a level in a mine belonging 
to a Company whose manager and underground manager were 
in charge of the mine, was killed owing to the negligence of 
the underground manager, who was admitted to be a competent 
person. The pit was conducted under special rules, in compliance 
with the Coal Mines Eegulation Act, 35 & 36 Yic. c. 76, s. 52. In 
an action for damages, at the instance of the miner's father, it was 
held by a majority of seven judges that the Company were not liable, 
as the miner, by becoming a member of the organisation of the 
mine, had taken upon himself the risk of injury from the fault of 
other members, without claim for redress except against the person 
in fault. Diss : Lord Justice Clerk Moncrein, who held that the 
Company were responsible for the proper execution of their part 
of the work by their servants to the contractor and his servant. 

(1) Particular Instructions, — ^The facts in Bradley v. The New 
York Central Railroad Gompomy (c) may convey some notion of 
what is to be understood by particular instructions in this sub-section. 
Ddfendant's foreman or track-master, whose duty it was to keep 



(a) 2 H. & N. 728, 27 L. J. Ex. 249. 

(b) 4 B. 469. 

(c) 62 N. Y. 99 
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its tracks clear from snow and who was accustomed to do so with 
men hired temporarily for that purpose, employed plaintiff with his 
team to scrape the tracks. The day was very stormy, plaintiff was 
the only man out with a team ; he was ignorant of the time of the 
passage of trains, and unused to the work: he objected to the 
employment upon these grounds. The foreman undertook to advise 
him 01 the coming of trains, and thereupon the plaintiff consented. 
While employed in the work he was struck by a train of whose 
coming the foreman failed to advise him. It was held that it was 
within the authority of the foreman to use the necessary and proper 
means to have the work done. 

(6.) By reason of the negligence of any person in the 
service of the employer who has the charge or 
control of any signal, points, locomotive engine, 
or train upon a railway. 

The object of this is exclusively for the benefit of railway servants. 

Two cases have been put on this section : — 1st. If a person in 
charge or control of a signal were engaged in doing something 
outside his ordinary employineni, would the master be liable? The 
intention of the Act, it is presumed, was never to make the liabilities 
of the master greater to his servant than to a third person. What 
the law is with regard to third persons may be gathered from Mitchell 
V. CrasweOer, 13 0. B. 237; 17 Jur. K S. 716; 22 L. J. 0. P. 160; 
Storey v. Ashton, L. E. 4 Q. B. 476 ; 38 L. J. Q. B. 223, and the rest of 
that class of cases. 

2nd. Suppose a man is shunting trucks with a horse, is he in charge 
of a train. A train is defined in Latham's " Johnson's Dictionary " — a 
line of carriages, along with the engine and tender, for locomotion 
on a railway; by Richardson, as anything drawn; by Ogilvie's 
" Imperial Dictionary," a continuous line of carriages. According to 
the first definition, indeed, he would not be, but by the other two the 
matter could not be doubtful ; and the inconveniences arising from 
so inaccurate a definition would probably prevent its adoption. 

Here may be noticed the case of Colder v. Caledonian Railway 

Go^npam/y, (a) where it was held that a railway Company was liable in 

damages for injuries caused by the fault of a pointsman in their 

.employment to the guard of a train belonging to another Company 

wlule passing over a portion of the line of the former Company. 

And following this case it was held in Adams v. Glasgow amd 
South-Westem EmkooAf Compamf (6) that a railway Company was 
liable for injuries caused by the fault of a station-master in their 
employment to a fireman on the train of another railway Company 
using their line with running powers. Observations were made on 
the English cases of Thorogooa v. Bryam, 8 C. B. 118, 18 L. J. C. P. 
336 ; and Armstrong v. Lancashire a/nd Yorkshire Baikoay Company, 
L. R. 10 Ex. 47. (c) 

(a) 9 M. 833, 43 J. 465. 
(h) 3 B. 215. 

(c) See DtmcMy. Brand, 24 D. 295, 1862 ; 34 J. 135. See Bramwell, L. J'b., 
evidence before House of CommoxiB' Committee on Employers' Liability, as to 
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Under this sub-section, apparently, it is not necessary that the 
injuring servant should be in any particular relative position to the 
injured, so long as he is comprehended in the class "railway 
servants " of the definition clause. 

The class of servants for whom the Company is liable to this full 
extent is limited to those in control of any signal, points, locomotive 
engine, or train upon a railway. 

Such a case as Waller v. South Eastern Bailnvay, sv/praf would 
most probably be held not to come within the words of the sub- 
section; neither would Lovegrove v. London amd Brighton Smlway 
Corrvpam/y, (a) 

Hard v. Vermont amd Ga/aada Baihvay Company, (h) would pro- 
bably be held within the section. There the deceased was an engineer 
on the defendant's road, and was killed by the explosion of a loco- 
motive engine which he was running, which occurred by the neglect 
of the Company's master mechanic in not keeping the machine in 
repair. And see McKi/rmey v. The Irish North Western BaHuoay 
Compamy. (c) 

In Clevelamd amd Gol/wmhus Raihoa/y Corrvpam/y v. Keary, (d) 
the injured servant was a brakeman subject to the orders of the 
conductor by whose negligence the injury was caused. The Court 
unanimously held the Company liable. So engineers and brakemen, 
E/ussell V. ivdson JRdver Oonvpam^y, 17 N. Y. lo4i; switchmen, Pontin 
V. Wihrmigton amd Weldon Ma/il/woAf Compam/y, 6 Jones, N. C. 245 ; 
inspectors of machinery and cars, Commbus and Xenia Bailwanf 
Company v. Wehh, 12 Ohio St. 475, would be within the section. 

These sub-sections do not apply to workmen in Government de- 
partments, and for two reasons : 

1st. The rights of the Crown cannot be affected by any Act in 
which the Crown is not specially named, (e) 

2nd. If the dockyard and arsenal labourers were included in the 
Act, they would obtain nothing in case of injury, because not even 
a stranger could recover for injuries sustained through the negligence 
of the (Brown or its servants, on the wide principle that the Crown 
can do no wrong. (/) 

The system adopted in the Government dockyards for providing 
compensation for workmen inj ured in their employment is as follows : — 
An establishment man who maybe injured to the extent of disability, 
whatever the cause of the accident may be, may obtain from the 
Treasury, by virtue of a Treasury minute, a pension to the extent 
of five-sixtns of his emoluments. A non-establishment man might 
obtain a pension equal to three-fourths of his emoluments. 

case of a driver of a steam-engine and a platelayer (q. 1,116), gnard and driver or 
pointsman (q. 1,125). The case of a station-miaster and iK>rtor (q. 1,194) would 
come nnder the previous sub-section — s. 3. 

(a) 16 0. B.N. 8. 669; 10 Jur. N. S. 879 j 33 L. J. C. P. 329 j 12 W. E. 
988 ; 10 L. T. N. S. 718. 

(h) 32 Vermont, 337. 

(c) I E. 2 C. L. 600. 

h) 3 Ohio. 

(e) Oo. Litt. 43 b, 4 Inst. 191, 3 Bac. ab. Frerog. E. 6 0. 

(/) Johnstone ▼. Sutton, 1 T. E. 493; Bwron v. Denman, 2 Ex., 167; Vis- 
count CanterhiMry v. Attr,-Qen., 1 PhUl. 36. 
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the workman, or in case the injury restdts in death, 
the legal personal representatives of the workman, and 
any persons entitled in case of death,^*^ shall have the 
same right of compensation and remedies ^*' against the 
employer as if the workman had not been a workman of 
nor in the service of the employer, nor engaged in his 
work. 

^^^ Before Lord Campbell's Act, 9 & 10 Yic. c. 93, amended by 
27 & 28 Yic. c. 95, no action was maintainable against one who, by 
his negligence, caused the death of another. 

That Act provides : — 

1. That whensoever the death of a person shall be caused by 

wrongful act, neglect, or default, and the act, neglect, or 
default is such as would (if death had not ensued) have 
entitled the party injured to maintain an action and recover 
damages in respect thereof, (a) then, and in every such case, 
the person who would have been liable if death had not 
ensued, shall be liable to an action for damages notwith- 
standing the death of the person injured, and although the 
death shall have been caused under such circumstances as 
amount in law to felony. 

2. That every such action shall be for the benefit of the wife, 

husband, parent, child (b) of the person whose death shall 
have been so caused, and shall be brought by and in the 
name of the executor or administrator oi the person 
deceased, (c) 

3. That not more than one action shall lie for and in respect of 

the same subject-matter of complaint, and that every action 
brought by personal representatives under the statute shall 



(a) Pym v. Great Northern Railway Compam/y ; 4 B. & S. 846 ; 10 Jnr. N. S. 
199 ; 82 L. J. Q. B. 377 ; 11 W.N. 922. 

(b) By sec. 5 the word parent shall iaclnde grandfather and grandmother, and 
stepfather and stepmother. The word " child shall inclnde son and daughter, 
and grandson and grajiddanghter, and stepson and stepdaughter, but not an 
illegitimate child. (DicfeiTison v. North Eastern Railway Comvpam, 2 H. & C. 
785 ; Weerris ▼. Mathiesonf 4 Macq. 215 ; Chapman v. Rothwelt, El. Bl. & El. 
168.) But in Scotland, in Renton v. North British Railway Company ^ 6 S. L. 
B. 255, it was held b;i^ Lord Jerviswoode, ordinary, that the mother of an 
illegitimate child ha^ a ntle to sue in an action for damages. It has also been held 
there {Eisten v.^ North British Rail/way Company. 8 M. 980, 42 J. 575), that 
sisteis have no title to sue, though they have lost tneir means of subsistence by 
the death of their brother through defendants* negligence. So brothers are not 
entitled {QreenhornY. Addie, 17 D. 860 ; 27 Jur. 440). 

(c) By 27 & 28 Yic. c. 95, sec. 1, if there is no executor or administrator, or 
such action be not brought within six calendar months after his death, then it 
may be brought in the name or names of all or any of the persons for whose 
benefit the personal representative of the deceased would have sued. By sec. 2 
money may be paid into Court without regard to its division into shares. Yice- 
Chancellor MaUns^ held, in Sanderson v. Scmdersonj 86 L. T. N. S. 847, that 
where money is paid into Court, under 27 & 28 Yic. c. 92, sec. 2, and the deceased 
left a widow and children, by analogy to the Statute of Distributions the widow 
should taJce one- third and the children the remaining two-thirds. 
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be commenced within twelve calendar months after the 
death of each deceased person, (a) 

4. That the plaintiff on the record shall, together with the 
statement of claim, deliver to the defendant or his 
solicitors a full particular of the person or persons for whom 
and on whose behalf snch action shall be brought and of the 
nature of the claim in respect of which damages shall be 
sought to be recovered, {h) 

In SyJces v. North Eastern Baihoay Compam/y, (c) deceased was a 
bricklayer and received from his father the wages of a skilled work- 
man. Owing to the negligence of the defendants he was killed, and 
his father was unable to carry out the contracts he had taken during 
his son's lifetime. It was held that no action lay under Lord 
Campbell's Act. 

In Potter v. MetropolUom Batkoa/y, decided by the Exchequer 
Chamber and reported, {d) a wife in the lifetime of her husband 
received bodily injury in consequence of the negligence of the 
defendants, by reason whereof her husband incurred expenses and 
suffered pecuniary loss. On his death, without having received any 
compensation for the damage thereby incurred, she sued the defen- 
dants as executrix upon the contract safely and securely to carry, to 
recover compensation for such expenses and loss to ner testator's 
personal estate. Held that the action was maintainable. 

Medical expenses and loss occasioned by inability to attend to 
business may be recovered by the executrix. ( e ) 

If the act complained of that causes death was a felonious act 
on the part of the defendant's servant, the defendant is liable. (/) 

A cnild, en venire sa rri^re, is entitled to sue under Lord Campbell's 
Act on the death of its father by negligence, (g) 

In an action under this statute the measure of damages is not the 
loss or suffering of the deceased, but the pecuniary loss, actual or 
prospective, {h) resulting to his family from his death ; nor can the 
jury take into consideration, in the assessment of damages, the mental 
pain that has been caused them or the loss of the deceased's society, (i) 

The Act does not transfer the injured person's right to receive a 

(a) An action nnder 27 ft 28 Vie. c. 95 can be sustained by a relative of the 
deceased, though brought within six calandar months from the death, unless there 
be at the time an executor or administrator of the deceased. {Hollercm y. B<ignaU, 
It. 8 B. 4, Com. L. 740.). It is not necessary to negauye the existence of 
relatiyes entitled to compensation other than those who bring the action, Barnes 
v. Ward, 9 C. B. 392 ; 19 L. J. 0. P. 195 j 14 Jur. 334. 

(h) As to accidents on railways, see also 31 & 32 Vic. c. 119, ss. 25 & 26. 

(c) 44 L. J. C. P. 191, 23 W. B. 478, 32 L. T. M. C. 199. 

(d\ 82 L. T. N. S. 86. 

(e) Bradshaw v. La/ncashire if Yorkshire Bmlway Compan/y, L. B. 10 
C. P. 189; 44 L. J. C. P. 148; 31 L. T. N. S. 847. 

(/) Oshome v. GUlett, 42 L. J. Ex. 53 ; L. B. 8 Ex. 88; 28 L. T. N. S. 197. 

(a) The Oeorge v. Richard^ 24 L. T. N. S. 717 ; L. B. 8 Adm. 466. 

(k) Franiklin v. South Eastern Baihvay Convpamf, 8 H. & N. 211. In 
England the injury sustained by the accidental death must be of a pecuniary 
character. But in Scotland the jury can administer a solatium for injured 
feelings. Paterson y. Wallaby 1 Maoq. 748. A husband suin^ for compensation 
on the death of his wife need not allege damage further than is inyolyed in the 
mere claim of damages, El. Bl. &, El. 168 ; 27X. J. Q. B. 815 ; 4 Jur. N. S. 1180. 
(i) Blaks y. Midland Railway Company, 18 Q. B. 93 ; 21 L. J. Q. B. 288. 
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solatium, if he recovered, to his representative, but gives to his repre- 
sentative a totally new right of action on different principles, (a) 
Neither is compensation for funeral expenses recoverable. (6) Actual 
damage must be shown, (c) The action cannot be supported to recover 
merely nominal damages, {d) 

^^^ The same Bight of Compensation omd RemedieSy c. — It is a 
general rule that a wrongdoer is only liable for the proximate conse- 
quences of his act of default. 

In Greenland v. Chaplin^ (e) Pollock, C. B., says : — " I entertain 
considerable doubt whether a person who is guilty of negligence 
is responsible for all the consequences which may, under any circum- 
stances, arise, and in respect of mischief which could by no possibility 
have been foreseen, ana which no reasonable person would have 
anticipated. 

In this class of cases {i.e., of personal injury from negligence, not 
under Lord Campbell's Act) the plaintiff is entitled to receive as 
damages one compensation for all injuries, past and prospective, in 
consequence of the defendant's wrongful or negligent acts. They 
are understood to embrace indemnity for actual nursing and medical 
expenses, and loss of time or loss from inability to perform ordinary 
labour, or capacity to earn money. 

Plaintiff is to have a reasonable satisfaction for loss of both bodily 
and mental' powers, or for actual suffering both of bodv and mincu 
which are the immediate and necessary consequences oi the injury, 
{Holyohe v. Grand Trunk Railway Company, 48 N. H. 541 ; aedg' 
vnck*8 Leadi/ng Cases on the Measure of DamMiges, p. 703 ; Bradshom 
V. La/ncashire and Yorkshire Bailway Company, L. R. 10 C. P. 186; 44 
L. J. C. P. 148. (/) 

With regard to persons entrusted by the master with the duty of 
seeing that the ways, &c., were in proper condition, a man who 
invites others on his premises is bound to give notice of any dangerous 
defects of which it is his duty to be cognisant. He cannot say, " I shield 
myself behind a competent agent who was employed to repair, but 
who was derelict to his duty." The law allows no such subterfuge. 
He who owns dangerous agencies is bound to take cognisance of their 
danger, and in such case ignorance is imputed to him as negligence. 
If it were possible for him to have known then, he is supposed to 
have known that which was thus possible. 

''The master of men in dangerous occupations," says a learned 
member of the Supreme Court of Maine, {g) is bound to provide for 



(a) BlaJce v. Midland Bailway Company, swpra. 

(b) Dalton v. South Eastern Bailway Company, 4 C. B. N. S. 296 ; 27 L. J. 
C. P. 227 ; 29 L. J. Ex. 25 ; 6 Jur. N. 8. 630. 

(c) Duckworth y. Johnson, 4 H. AN. 653. 

(d) Boulter v. Webster, 13 W. E. 289 ; 13 L. T. N. S. 598. 

(e) 5 Ex. 243. 

(/) See Sharp v. Powell, L. E. 7 C. P. 253 ; 41 L. J. C. P. 95 ; Witson ▼. New- 
port Dock Company, L. E. 1 Ex. 177, 35 L. J. Ex. 97 ; Crouch v. Qreat Northern 
Ba/Uway Compwny, 11 Ex. 742 ; 25 L. J. Ex. 137 ; Bwrton v. Pinkerton, L. E. 2 E. 
840 ; 36 L. J. Ex. 137 ; Cator v. Qrea;t Western Inswrwnce Com/pa/ny, L. B. 8 C. P. 
552; ^ L. J. C. P. 26; Bowley v. London amd North-Western Kaihvay Com- 
pamAf, 8 L. E. Ex. 221, 42 L. J. Ex. 153. 

(y) Appleton, C. J., in Lanvler y. B. B., 62 Me. 466. 
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their safety, and this obligation extends equally to the providing 
^ood and sufficient machinery, and to the procuring stalled and 
judicious men by whom it is to be controlled." A proper and com- 
petent staff of officers must be kept up. Wharton's " Law of 
i^egligence," 234. 

2. — ^A workman shall not be entitled under this Act to 
any right of compensation or remedy against the employer 
in any of the following cases ; that is to say, 

(1.) Under sub-section one of section one, unless the 
defect therein mentioned arose from, or had not 
been discovered or remedied owing to the neg- 
ligence of the employer, or of some person in the 
service of the employer, ^^' and entrusted by him ^'* 
with the duty of seeing that the ways, works, 
machinery, or plant were in proper condition. 

(i) NegUgence of the employer or of some person vn the service of ths 
envployer. — The law has always been that for his direct and personal 
negligence the employer is liable to the iniured servant, (a) So, also, 
where the master acts as a fellow-servant. (6) K the master would in 
any case have been liable to a stranger, he would have been liable to 
the servant. In an American case, (c) a mechanic emploved by the 
inventor of a new machine to work it was injured by the fall of part 
of the machine, owing to its imperfect construction. It was ruled 
that if he did not know or have reason to know that it was dangerous 
to place his hand as he did in order to move the machine as directed, 
and if the inventor knew or ought to have known it, and gave him 
no warning, he could recover for the injury in a suit against his 
employer. 

So in a case in 34 New Jersey Beports, it was laid down that a 
railway Company whose road bed is so constructed as to expose its 
employes to a latent danger, is liable to such of such employes as are 
injured thereby. In a Missouri case, (d) again, a brakcman recovered 
damages for injuries received while coupling cars, on the ground that 
the machinery was defective and dangerous, and so known to the 
Company but unknown to the brakeman. 

The English cases of Mwrphy v. Smithy 19 C. B. N. S. 361, 12 L. T. 
605; SowelU v. Loundore Steel Oo., L. B. 10 Q. B. 62, and all that class, 
are probably not now law. 

(') Entrusted hy Mm, — ^In a New York case, Malon v. Hathaway, (e) 
Allen, J., said : — " Corporations necessarily acting by and through 
agents, those having the superintendence of various departments, 
with delegated authority to employ and discharge labourers and 
employes, provide materials and machinery for the service of the 



(a) Roberts y. Smith, 2 H. & N. 218 ; Ashworth y. Stamoickf 8 E. & E. 701 ; 
7 Jur. N. 8. 467; 80 L. J. Q. B. 183 ; 4 L. T. N. 8. 85 ; Mellors y. Shaw, 1 B. 
& 8. 437; 7 Jur. K. 8. 845 ; 80 L. J. Q. B. 838. 

Cb) Ashworth y. Stcrnvnck, supra, 

[c) Walsh y. Peet Valve Convpanv, 110 Mass. 22. 

f'd) 46 lio. 163. 

U) 64 N. Y. 5. 
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corporation, and generally direct and control under general powers 
and instractions n*om the directors, may well be regarded as the 
representatives of the corporation, charged with the performance 
of its duty, exercising the discretion ordinarily exercised by principals, 
and within the limit of the delegated authority of the acting prin- 
cipal. These acts are in such case the acts of the corporation ; and 
the corporation, within adjudged cases, must respond as well to the 
other servants of the Company as to strangers. They are treated as 
the general agents of the corporation in the several departments com- 
mitted to their care. A person thus placed by a corporation in such 
a position of trust and authority may fairly be considered as its 
representative pro hoc vice. But when the principal is an individual 
acting 8ui juris, and there is no evidence of a surrender of power and 
control to any suboidinate, and is present himself superintending the 
establishment in person, no such presumption arises or responsibility 
attaches in respect of the acts of a competent and proper foreman, 
selected by him, and in the employment of the principal. 

The principal English cases laying down the liability of corpora- 
tions for the torts of their servants are. Smith v. Bvmvmgham Oas 
Company, 1 A. & E. 526 ; for tortious act of servant not appointed 
under seal, Maund v. Monm^outh Canal Company, 4 M. & G. 462, 
6 Jur. 932, for trespass within scope of authority ; Eastern CownMes 
Baikuay v. Brown, 6 Ex. 314, 20 L. J. Ex. 196, for assault and 
Imttery ; Giles v. Taff Vale Bail/way Company, 2 El. & Bl. 822, for 
trover; 8coU v. MoAfor of Manchester, 2 H. & N. 204, 26 L. J. Ex. 406, 
negligence; Cowley v. Mayor of Sumderla/nd, 6 H. & N. 665, 30 L. J. 
Ex. 127, negligence. 

(2.) Under sub-section four of section one, unless the 
injury resulted from some impropriety or defect 
in the rules, bye-laws, or instructions therein 
mentioned ; provided that where a rule or bye- 
law has been approved or has been accepted as 
a proper rule or bye-law by one of Her Majesty's 
Principal Secretaries of State, or by the Board of 
Trade or any other department of the Government, 
under or by virtue of any Act of Parliament, it 
shall not be deemed for the purposes of this Act 
to be an improper or defective rule or bye-law. 

By many Acts of Parliament, bye-laws are required to be made by 
employers for the safeguarding of their servants. A distinction 
seems to be taken between bye-laws that have been drawn up by the 
employers alone and those certified by a Government department.. 
For defects in the latter the employer is not to be liable. 

The jurisdiction of the Board of Trade over bye-laws for the 
management of railways depends upon 3 & 4 Vic. c. 97. After 
reciting that Companies were or might be authorised to make bye-laws 
and impose penalties " upon persons other than servants of the Com- 
pany :" it is enacted by sec. 7, et seq., that after the passing of the Act 
(1840), no " SUCH " bye-law, order, rule, or regulation annulling any 
existing bye-law shall have any force until two months after a copy. 

h2 
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of Buch bye-law shall have been laid before the Board, nnless the 
Board shall, before such period, signify their approbation thereof. 

They are empowered to disallow any bye-law. 

By the Companies* Clauses Act, 1845, 8 & 9 Yic. c. 16, ss. 124, 125, 
it is provided that Companies might make bye-laws " for regulating 
the conduct of servants of the Company," and impose penalties upon 
them. 

:^ the Eailways Clauses Act, 1845, 8 & 9 Yic. c. 20, ss. 108, 109, 
the Companies, "subject to the provisions of" 3 & 4 Vic. c. 97, may 
make bye-laws, &c. 

Thus the power to make bye-laws upon persons other than oflBcers 
and servants is given to railway Companies by 3 & 4 Vic. c. 97, and 
may be extended to officers and servants by the Railways' Clauses 
Act, 1845, subject to the control of the Board of Trade. But it 
seems that the Board of Trade has no jurisdiction over bye-laws 
regulating the conduct of the servants of the Company made under 
the Companies* Clauses Act, 1845. The Railways* Clauses Act, 1845, 
leaves the bye-laws as to servants under the Companies* Clauses Act, 
1845, unaffected. 

The railway Companies may therefore make bye-laws under either 
of these Acts, as they think proper ; if under the Companies* Clauses 
Act, 1845, they are liable under this Act for any impropriety or defect ; 
if under the Railways* Clauses Act, 1845, they come within the ex- 
ception of the sub-section. 

By the Mines (Coal) Regulation Act, 35 & 36 Vic. c. *7^, and the 
Metalliferous Mines Regulation Act, 35 & 36 Vic. c. 77, codes of 
general rules for the regulation of mines are prescribed. Special 
rules are also to be made (ss. 52 et seq. of first and ss. 24 et seq. of 
second Act) for each mine, and are to be approved by a Secretary 
of State. 

By the Public Health Act, 1875, 37 & 38 Vic. c. 55, such trades 
as tallow-melters, soap-boilers, tripe-boilers, blood-boilers, fell- 
mongers, &c., where the ordinary carrying on of the business is 
injurious to health or a nuisance, are regulated by bye-laws. 

By the Explosives Act, 1875, 38 Vic. e. 17, general rules are laid 
down in the Act, sec. 10; sec. 11 provides for the making of special 
rules with the sanction of the Secretary of State. Provision is also 
made for the making of bye-laws with reference to the purposes of 
the Act by all harbour authorities (s. 34), railway and canal Com- 
panies (s. 35), wharf or dock occupiers (s. 36), which are to be 
sanctioned either by the Secretary of State or by the Board of Trade. 

By the Factory and Workshop Act, 1878, 41 Vic. c. 16, general 
mles are laid down for the regulation of factories and workshops, 
and special regulations may be made by a Secretary of State 
(ss. 33 to 66). 

The above-enumerated instances of bye-laws to be made or to be 
approved hj the Secretary of State or a Government department, for 
the regulating the various industries of the country, is by no means 
intended as a complete list of cases of a supervision that is gradually 
extending itself over all the great labour-employing interests in the 
land. It can easily be ascertained whether any particular bye-laws 
are merely private or authenticated by the Government, since the 
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Act requiring bye-laws to be made usnally provides that those given 
under authority should be printed with the authorisation of the 
Secretary of State or the Government department appended thereto. 

In Gray v. Lawson, 1860, (a) Lord Deas observes: — "I think it 
right to observe that if a man were injured by doing the incautious 
thing which the statutory rules forbid, and it should appear that the 
rules had not been published as directed by the statute, I am not 
prepared to say that the master would not be liable in the con- 
sequences." 

The following case may also be noted: — The special rules of a 
colliery, approved and promulgated for the regulation and guidance 
of the workmen in terms of the Coal Mines Inspection Act, 1865, 
18 & 19 Vic. c. 108, provided a certain protection for the safety of 
the workmen in an action against the coal-master on account of the 
death of a collier. Held (1) that the coal-master had failed to 
provide the protection required by the regulations, (2) that by such 
failure they were guilty of negligence, (3) that the death of the 
workman was due to this, (4) they were liable in damages, (b) 

(3.) In any case where the workman knew of the 
defect or negligence which caused his injury, and 
failed within a reasonable time^^^ to give, or cause 
to be given, ^2) information thereof to the employer 
or some person superior to himself in the service 
of the employer, unless he was aware that the 
employer or such superior already knew of the 
said defect or negligence. (^) 

Senior v. Ward (c) is the first case that may illustrates this section. 
The defendant, who superintended the working of his colliery, 
instead of enforcing certain rules providing for the safety of his 
workmen, entirely neglected them. The night before the accident 
the rope by which the cage was suspended, being then in good con- 
dition, was injured by an accidental fire in the colliery Next morning 
the deceased and other miners were let down the shaft without any 
testing of the rope and the tackling. The rope broke and deceased was 
killed on the spot. There was most culpable negligence on the part 
of the defendant. It further appeared that gross negligence in the 
matter was to be imputed to the deceased himself. Lord Campbell, C. J., 
said: — "Although the negligence of the defendant might have been 
an answer to the defence that the accident was chiefly caused by the 
negligence of a fellow servant, the negligence of the plaintiff himself, 
which materially contributed to the accident, would, upon well 
established principles, have deprived him of any remedy." — Volenti 
nonfit injuria. 

In Holmes v. Worilvmgton (6) the defendants were brewers and had 
stores at Birmingham, where they had a crank for lifting barrels from 
the cellar to the ground-floor. The plaintiif was defendants' cellar- 



(6) 
(c) 
(4 



22 D. 710, 32 Jnr. 274. 
, , Ed^a/r v. Law, 10 M. 23j8, 44 J. 60. 
(c) 1 El. & El. 885 ; 6 Jnr. N. S. 172; 28 L. J. Q. B. 189; 7 W. R, 261. 

8 F. & F. 835. 
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man. He complained to the defendants that two ropes used for 
drawing up the oarrels were worn and a hook loosened. A new hook 
was put on one of the ropes, nothing was done to the other. While 
plaintiff was using it it broke and he was injured. 

Willes, J., said: — ^** There is no case deciding that where the 
employer and the servant are both aware that the machinery is in an 
unsafe state, and the servant goes on using it under a reasonable belief 
that it will be set right by the employer, and it is not set right and 
he suffers an injury, he cannot sustain an action. The master may 
choose to be too cha^ of repairs for the sake of economy, no doubt, 
if knowing this the servant chooses to use the machine, he may loose 
his remedy ; just as in the case of a man taking employment in a 
gunpowder factory. But there may be a case in which he relies on 

the master's getting the repairs done '. for if knowledge 

may mean belief on sufficient grounds, as he had his masters' assurance 
that the defect should be remedied, he might well be said to have had 
no knowledge at the time of the accident that the defect existed, (a) 

(1) A reasonable time. — ^The question of what is reasonable time is 
one of fact. (6) The object of this sub-section is manifestly to make 
provision against one kmd of contributory negligence, but any species 
of contributory negligence will disentitle the workman to recover, as 
not even a stranger would be entitled to damages in such circum- 
stances, (c) 

(2) GontHhutory negligence. — ^The contributory fault of the injured 

Sarty, or of some one whose fault is imputable to him, will excuse the 
efendant. (d) But the fault of a mere stranger, however much it 
may contribute to the injury, is no defence for one whose negligence 
helped to bring the accident about, (e) Neither is the plaintiff's 
rignt to recover affected by his having contributed to the injury, 
unless he was in fault in so doing. And it is possible for the plaintiff 
not only to contribute, but even to be the immediate cause of nis own 
injury without debarring himself from recovering. (/) 

Where the death of a workman resulted from an accident occa- 
sioned partly by the fault of his employers, but where fault on the 
part of the deceased also contributed, not remotely, but directly, to 
the accident, employers are not responsible, {g) 

(a) Other cases illnstrating the sub-section, which is only a statement of 
what has long been the recognised rule, are : — Dynen v. LeacKy 26 L. J. Ex. 221 ; 
As8(yp V. YaJbes, 2 H. & N. 768 ; 27 L. J. Ex. 156 ; QHfflths v. Qidlmv, 3. H. & 
N. 648 J 27 L. J. Ex. 404, and Smith v. Dmvell, 3 F. & F. 238 j Dakin v. Brovm. 
8 0. B. 92;18L. J. C. P. 344. 

(6) Buddie v. OreeUy 2 L. J. Ex. 38. See BrigUy v. Norton^ 82 L. J. Q. B, 
88 ; 3 B. & S. 305 ; and Toms v. Wilson, 32 L. J. Q. B. 83, 382 ; 4 B & S. 442. 
455 ; C(yidson v. Attwood, 26 L. J. Ex. 244. 

(c) Claya/rds v. Dethick, 12 Q. B. 439 ; Lax v. Darlington. Mayor of. 5 Ex. 
D. 28 ; 49 L. J. 106. 

(d) Harrison v. Great Northern Railway Company, 8 H. & 0. 231 ; 38 L. J. 
Ex. 266; 12 W. B. 1,108 ; 10 L. T. N. S. 62 ; Bwrr&ws v. March Gas Co^npany, 
L. B. 6 Ex. 67 ; 39 L. J. Ex. 33 ; 22 L. T. N. S. 24; 18 W. R. 848 ; Witherley 
V. Begmt's Canal Company, 12 0. B. N. 8. 2 ; 6 L. T. N. S. 255 ; Caswell v. 
WoHh, 5 El. & Bl. 849; 25 L. J. Q. B. 121. 

(e) Hughes v. Madie, 2 H. & 0. 744 ; 33 L. J. Ex. 177; 9 L. T. N. S. 633. 
(/) Whaley v. Lavng, 2 H. & N. 476 ; 26 L. J. Ex. 327. 

(g) M'NoAighten v. Caledonian Railway Company, 21 D. 160 ; 31 Jnr. 94. 
See also King v. North British Railway Company, 12 L. R. 53. 
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If the defendant has by his own act thrown the plaintiff off his guard, 
and given him good reason to believe the vigilance was not needed, the 
defendant is liable, {a) When the negligence of the plaintiff is relied 
upon to defeat his recovery, he must have been guilty of at least 
ordmai'y negligence ; failure to take unusual care is not enough. (6) 

Ordinary care implies the use of such watchfulness and precautions 
as are fairly proportioned to the danger to be avoided, judged by the 
standard of common prudence and experience. The plaintiff's fault 
must &]ao proodmatehf have contributea to his injury to constitute a 
defence, (c) 

In Lynch v. Nv/rcUn, {d) it was held that the rule of law that a 
plaintiff who has contributed to an injury cannot recover compen- 
sation does not apply where the plaintiff is incapable of exercising 
ordinary care. 

As to the age in Scotland at which one can be guilty of contribu- 
tory negligence, see observations of Lord Neaves on law of contribu- 
tory negligence, (e) 

(3) Unless he was OAJoare that the employer or such superior already 
knew.— A servant who sees that a fellow servant is habitually 
negligent or incompetent, is bound to report the fact to their common 
master, and should he neglect so to do, he is barred from recovering 
from the master for injuries, from which, had he been himself duly 
diligent, he would have been protected. Wharton's " Law of 
Negligence," 236, and the cases there cited. 

What is negligence in the appointment or retention of the injuring 
fellow servant is matter of fact, TarraM v. Webb, (/) Ormond v. 
Holland ; (g) and the diligence of the master must be in propor- 
tion to the hazard of the service. Church, Chief Justice, in 
Charpmam, v.' The Erie Railway Convpamf, (h) says : — " The general 
rule is that notice or knowledge of incompetency is necessary 
to charge the principal with the duty of acting. In emplojring 
subordinates, the principal must exercise great care, and is required 
to institute affirmative inquiries to ascertain their character 
and qualifications, and negligence in this respect will create 
a liability, but after suitable persons have been employed, there is 
not the same reason for exacting such a high degree of diligence. 
Good character and proper qualifications once possessed may be 



(a) Hvitchmson v. Quion^B C. B. N. S. 149; 28 L. J. C. P. 63; compare 
Brass v. Maitland, 6 El. & Bl. 471 ; 26 L. J. Q. B. 49. 

(6) Davis V. Mamm,, 10 M. & W. 546 ; Thorogood v. Bryan^ 8 C. B. 115 ; 
Clayards v. Dethickj 12 Q. B. 484, &c. 

(c) Tuffy. Warman, 2 C. B. N. S. 740, 757; Danjies v. Mann, 10 M. W. 546 j 
Radley v. London ^ North Western Railway Co., L. B. 1 App. Caa. 764; 46 L. 
J. 573. 

(d) 4 P. & D. 672 ; 1 Q. B. 29; see Lygo v. NewhoU, 9 Ex. 302 ; Wuvte v. 
North Eastern Railway Gcym/pawy, El. Bl. & Bl. 719 ; 38 L. J. Q. B. 268 ; 7 W. 
B. 311 ; Coleman v. Bovih Ea>stem Railway Company, 4 H. & C. 699 : 12 Jnr. 
N. S. 944. 

(e) Traills v. Small, 11 M. 888 45 J. 540 ; Martin v. Hannay, 10 M. 411, 44 
J, 250. 

(/) 18 C B. 797; 25 L. J. C. P. 261 ; Searle v. Undsay, 11 0. B. N. S. 429 : 
31 L. J. 0. P. 106. 

(gf) El. Bl. & El. 102. 
(/i) 55 N. Y. 685. 
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presumed to continue, and I see no reason why a principal ma^ not 
rely upon that presumption as to these personal qualities, until he 
has notice of a cnange or knowledge of such facts as would be deemed 
equivalent to notice, or, at least such as would put a reasonable man 
upon inquiry. . . We were referred to some cases of inj ury from a 
defect in machinery or implements furnished to a servant by a master, 
where it is said that knowledge of the defect must be brought home 
to the master or proof given that he was ignorant of the same through 
his own negligence or want of care, (a) There is a distinction in 
the two cases. Implements and machinery are certain to fail, and 
become defective from natural causes, and Sequent examinations and 
measures of precaution are necessary to prevent it. Hence continued 
and constant vigilance may be required, but in such a case either the 
facts upon which negligence is predicated, must be shown, or actual 
notice or knowledge. K it should appear, for example, that a 
passenger car was used for a considerable period without any 
examination of the wheels or other parts of the running gear, and an 
injury should occur by reason of a defect which such examination 
would or might detect, the omission would be regarded as negligence. 
This would result from the known liability of the article to become 
defective and the consequent necessity of preventive care to 
avoid it. These reasons are not applicable to the case of an employ^. 
If competent when employed, additional experience would naturally 
render him more so, and while his habits might change for the worse 
there is no such depravity in human nature as in law requires special 
vigilance on the part of the employer to prevent it." 

3. The amount of compensation <^) recoverable under this 
Act shall not exceed such sum as may be found to be 
equivalent to the estimated earnings, ^*) during the three 
years preceding the injury, of a person in the same grade 
employed during those years in the like employment and 
in the district in which the workman is employed at the 
time of the injury. 

The general rule as to what injuries carry with them the right to 
compensation may be stated in two propositions : — 1st. A master is 
liable to pay compensation for an injury caused by his own wrongful 
act, neglect or default. 2nd. A master is also liable to pay compensa- 
tion for an injury caused by the wrongful act of any of his servants 
acting in the course of his employment. 

^^^ Compensation. — ^As to what is the proper direction to give and 
what are the elements that make up the sum to be awarded. (5) 

^^ Estimated Earnings. — The clause seems so worded as to exclude 
from compensation men pursuing employments of a kind totally 
different from each other for more than for the one occupation in 
which they are engaged when they receive an injury which is the 
subject of compensation. For instance, a factory hand, who also 
works on his own account in his evenings, or at other vacant times. 



(a) Wright v. New York Railway Company ^ 25 N. Y. 562, and cases cited. 
(h) FhiiUps V. London and Sovih Western RaiVwoAf Company, 5 C. P. D. 
280, C. A. 
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as, say a basket maker, if injured during his factory work by the 
negligence of a fellow workman within the Act, and precluded from 
carrying on his basket making by the injury, would seem, by the 
words of the Act, to be able to obtain compensation only for the loss 
sustained in the like employment in which the workman is employed 
at the time of the injury. 

So also in the manufacturing districts, where, through slackness 
of trade, men are obliged to work half-time, in -any case where a man 
so working employs the rest of his time for purposes of profit and is 
injured in one of his occupations, it would seem that he is under the 
Act unable to recover for more than the loss he sustains in that 
employment in which he receives the injury. 

By the Metropolitan Inner Circle Completion Act, 1874, s. 74, 
the liability of the Company under any claim for compensation for 
injury or otherwise in respect of each passenger travelling by any 
such train at the fare aforesaid (i.e. working men's trains at a fare of 
2d.) is by this Act limited to a sum not exceeding £100, and the 
amount of compensation payable in respect of any passenger so 
injured shall be determined by an arbitrator to be appointed by the 
Board of Trade, and not otherwise. 

4. — ^An action for the recovery imder this Act of com- 
pensation for an injury shall not be maintainable unless 
notice that injury has been sustained is given within six 
weeks, and the action is commenced within six months 
from the occurrence of the accident causing the injury, 
or, in case of death, within twelve months from the time 
of death : Provided always, that in case of death the want 
of such notice shall be no bar to the maintenance of such 
action if the judge shall be of opinion that there was 
reasonable excuse for such want of notice- 

Notice. — ^As to what is to constitute a notice under this Act, see 
s. 7, post 

Action is commenced within six months. Order 4, Eule 1, of the 
County Court Eules, 1876, directs that " all actions, suits, and pro- 
ceedings in a County Court which, prior to 2nd of November, lo76, 
were required by statute or otherwise to be commenced by entry of a 
plaint, shall henceforth be called actions, and shall be commenced by 
entering a plaint and issuing a summons, in manner prescribed by 
the County Courts Act, 1846, and these rules." 

By the common law, a " month " is in matters temporal a lunar 
month, or twenty-eight days, in matters ecclesiastical a calendar 
month ; but by 13 & 14 Vic. c. 21, the word month shall be deemed 
and taken to mean calendar month, unless words be added showing 
lunar month to be intended. In the space of a day all the twenty- 
four hours are usually reckoned, (a) Therefore, as a general rule, a 
day lasts till twelve o'clock at night, after which the following day 
commences. 



(a) 2 Bl. Com. 141. 
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By Order 37, Rule 34a, of the Oonnty Court Rules, 1875, "When 
the time for doing any act or taking any proceeding expires on a 
Sunday or other day on which the offices are closed, and by reason 
thereof such act or proceeding cannot be done or taken out on that 
day, such act or proceeding shall, so far as regards the time of doing 
or taking the same, be held to be duly done, or taken if done, or 
taken on the day on which the offices sliall next open. 

Or in case of death, wUhm twelve tnontJis from the time of deaih, — 
This provision is the same as that in Lord Campbell's Act, 9 & 10 
Vic. c. 93, s. 2. 

By the Mines (Coal) Regulation Act, 35 & 36 Vic. c. 76, (a) Part 3, 
s. 60 to 69, inclusive, the subject of penalties for offences against 
the Act are dealt with. Every person offending incurs a penalty not 
exceeding (if an owner, agent, or manager) £20, and (if not an owner, 
&o.) £2 for each offence. In case tne mine inspector has given 
written notice of the offence, a further penalty, not exceeding £1, for 
every day that the offence continues. 

By s. 68, where a penalty is imposed under the Act for neglect- 
ing to send notice ol any explosion or accident, or for any offence 
against the Act, which has occasioned loss of life or personal injury, 
a Secretary of State may direct such penalty to be paid to or 
distributed among the persons injured and the relatives of any 
persons whose death may have been occasioned by such explosion, 
accident, or offence, or among some of them. 

Provided that — 

(1.) Such persons did not in his opinion occasion, or contribute 
to occasion, the explosion or accident, and did not commit, 
and were not parties to committing, the offence. 

(2.) The fact of such payment or distribution shall not in any 
way affect or be receivable as evidence in any legal pro- 
ceeding relative to, or consequential on such explosion, 
accident, or offence, (h) 

And by the Factory and Workshop Act, 1878, 41 Vic. c. 16, 
part iii., s. 82, if any person is killed, or suffers any bodily injury 
in consequence of the occupier of a factory having neglected to 
fence any machinery required by, or in pursuance of this Act, to be 
securely fenced, or having neglected to maintain such fencing, or 
in consequence of the occupier of a factory or workshop having 
neglected to fence any vat, pan, or other structure required by, or 
in pursuance of this Act to be securely fenced, or having neglected 
to maintain such fencing, the occupier of the factory or workshop 
shall be liable to a fine not exceeding £100, the whole, or any part 

(a) Mines, other than coal mines, are provided for by the Metalliferous Mines 
Eegulation Act, 1872, 35 & 36 Vic. c. 77y and the MetalliferonB Mines Act, 1875, 
38 & 89 Vic. c. 39, ss. 31 to 38 of the Act of 72, deal with penalties, which 
may be distribnted amongst the sufferers or their families being innocent of the 
offence. 

(b) As to employment of children or women, see s. 76 j Reg. v. Handley, 9 
L. T. N. S. 827. As to owner's liabili^ for not pubhehing rules. Baker v. CaHer, 
3 Ex. D. 132; 47 L. J. M. C. 87; 26 W. B, 497. As to breach of rules, Higham 
V. WHght, 2 C. P. D. 397; 46 L. J. M. C. 223; 37 L. T. 187. As to liabiUty 
of agent for neglect of rules, Wynne v. ForreeterAS L. J. M. 0. 140 ; 40 L. 1. 
524; 5C. P. D. 361. 
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of which, may be applied for the benefit of the injured person, or 
his family, or otherwise, as a Secretary of State determines. Pro- 
vided that the occupier of a factory shall not be liable to a fine under 
this section, if an information against him for not fencing the part 
of the machinery, or the vat, pan, or other structure by which the 
death or bodily injurv was infiicted, has been heard and dismissed 
previous to the time when the death or bodily injury was inflicted. 

It was provided by the special Act of the Ilailway Passengers' 
Assurance Company that no money paid by that Company shall pre- 
judice anv right of action, either at common law or under Lord 
Campbell s Act, or any otiier statute, for the injury in respect of 
which the money is paid. 

In BradbtMm v. Great Western BaH/ioay Convpany, (a) it was held 
that, in an action for injuries caused by the defen^nt's negligence, 
a sum received by the plaintiff on an Accidental Insurance policy 
cannot be taken into account in reduction of damages. 

Sarne Cause of Action. — In Read v. The Great Eastern Railway 
Company, (&) plaintiff's husband in his lifetime accepted a sum of money 
from defendant Company, through whose negligence he had been 
injured, in satisfaction and discharge of all claims and causes of 
action which he had against them. He afterwards died from the effects 
of the injuries he had received, and his widow brought an action under 
Lord Campbell's Act. Held that the death did not create or give 
a fresh cause of action to his widow. 

6. — There shall be deducted from any compensation 
awarded to any workman, or representatives of a work- 
man, or persons claiming by, under, or through a work- 
man in respect of any cause of action arising under this 
Act, any penalty or part of a penalty which may have 
been paid in pursuance of any other Act pf Parliament to 
such workman, representatives, or persons in respect of 
the same cause of action ; and where an action has been 
brought under this Act by any workman, or the represen- 
tatives of any workman, or any persons claiming by, 
under, or through such workman, for compensation in 
respect of any cause of action arising under this Act, and 
payment has not previously been made of any penalty or 
part of a penalty under any other Act of Parliament in 
respect of the same cause of action, such workman, repre- 
sentatives, or person shall not be entitled thereafter to 
receive any penalty or part of a penalty under any other 
Act of Parliament in respect of the same cause of action. 

6. — (1.) Every action for recovery of compensation 
under this Act shall be brought in a County Court, but 
may, upon the application of either plaintiff or defendant, 

(a) L. R. 10 Ex. 1 ; 44 L. J. Ex. 9 ; 31 L. T. 464 ; 23 W. R. 48. 
(6) L. B. 3 Q. B, 665 ; 16 W. R. 1,040; 18 L. T. N. S. 82. 
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be removed into a snperior Court in like manner and upon 
the same conditions as an action commenced in a County 
Court may by law be removed. 

Sec. 38 of 19 & 20 Vic. c. 108 (a) is as follows : — Any action com- 
menced in a County Court for a claim not exceeding five Pounds may 
be removed by writ of certiorari into a superior Court, if such superior 
Court or a judge of a superior Court shall deem it desirable that the 
cause shall be tried in such superior Court ; and if the party applying 
for such writ shall give security, to be approved of by one of the 
masters of such superior Court for the amount of the claim and the 
costs of the trial, not exceeding in all one hundred Founds, and shall 
further assent to such terms, if any, as the superior Court or judge 
shall think fit to impose. 

Sec. 40. The granting by any of the superior Courts of a rule, or 
by a judge of a summons, to show cause why a writ of certiorari 
should not issue to a County Court, shall, if the superior Court or 
judge so direct, operate as a stay of proceedings in the cause to which 
the same relates, until the determination of the rule or summons, or 
until the Court or judge otherwise orders. And the judge of the 
County Court is from time to time to adjourn the hearing of the 
cause to such day as he thinks fit, until such determination or order 
is made ; but if a copy of the rule or summons is not served by the 
party who obtained it on the opposite party, and on the registrar of 
the County Court, two clear days before the day fixed for the hearing, 
the County Court judge may, in his discretion, order the party who 
obtained tne rule or summons to pay all the costs of the day, or so 
much thereof as he shall think fit, unless the superior Court or a 
judge shall have made some order respecting such costs. 

Sec. 41. Where a writ of certiorari has been granted by a superior 
Court or a judge on an ex parte application, and the party who 
obtained it does not lodge it with the registrar, and give notice to 
the opposite party that it has issued two clear davs before the day 
fixed tor the hearing of the cause to which it relates, the County 
Court judge may, in his discretion, order the party obtaining the 
writ to pay all the costs of the day, or so much thereof as he shall 
think fit, unless the superior Court or judge has made some order 
respecting such costs. 

Sec. 44. When a superior Court or a judge has refused to grant a 
writ of certiorari, no other superior Court or judge shall grant such 
writ ; but this is not to affect the right of appealing from the decision 
of the judge of the superior Court to the Court itself, or to prevent a 
second application being made for the writ to the same superior Court 
or a judge on grounds differing from those on which the first appli- 
cation was founded. 

The distinction between a certiorari in a ca»se where the matter 
in dispute is under £5, and in a case where it is over £5, seems to be 
that in the former it is a condition precedent to such removal, that 
the party applying shall give security for the claim and costs, not 
exceeding £100 in all, and also obtains leave of a judge, who imposes 

(a) See 9 & 10 Vic. c. 95, s. 90, as to causes above £5. (Jones v. Holdswortht 
16 L. T. 325.) 
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irhat additional terms he thinks fit ; in the latter the case may be 
removed by leave of a judge of one of the superior Courts, on such 
terms as he may think fit. 

In Staples v. Accidental Death Insurance Company, {a) it was 
held that when a judge has declined to grant a certiorari, the 
Court will not do so merely because it appears that possibly a serious 
question of law may arise (as that may be reserved by a special case), 
nor merely because the decision on the particular case, though 
involving directly only a small sum, may be of great importance to 
the applicant as likely to affect other cases of a similar nature. 

All the material facts relative to the state of the cause should be 
brought before the judge upon the application for the writ, and 
therefore where a certiorari had been obtained without the judge 
having been informed that the cause had already been heard for 
several days in the County Court, the writ was set aside as having been 
issued improvidently. (b) 

In Walker v. Gann, (c) a procedendo was moved for on the 
ground that a certiorari issued and directed to the Forest Court of 
Knaresborough was not served till judgment had been signed. The 
procedendo was granted, Holroyd, J., saying : — " I think it a sound 
and wholesome general rule, that a cause shall not be removed from 
an inferior jurisdiction after judgment has been signed there ; and I 
think the rules particularly applicable where the defendant suffers 
judgment by default in the nrst instance and then applies for a 
certiorari." The rule was followed in Kemp v. Balne, (d) and in Fox 
V. Veale, (e) In Mitchel v. Thompson, (/) the defendant applied for 
a certiorari after the hearing, but before the judgment, and obtained 
his order. 

By 43 Eliz. c. 5, s. 5, the writ is to be delivered to the judge of the 
inferior Court, at latest before any of the jury are sworn. 

By 21 Jac. I. c. 23, s. 3, if a plaint is sent back by a procedendo to 
an inferior Court, it is not again to be removed. 

By County Court Rules, 1875, Order XX., Rules 5 & 6, certain 
powers of transfer are given to the judge and to the registrar of the 
County Court. These, it will be seen, are confined to equity cases 
and have no bearing whatever on the matter under this Act. 

Where a certiorari had been issued by leave of a judge on 
affidavit, stating generally that difficult questions would arise, the 
Court refused to set the writ aside, as it did not appear that those 
particulars were not pointed out to the judge at chambers, {g) 

A rule for a certiorari to remove a cause from a County Court is 
absolute in the first instance, (h) 

Application for a certiorari must be made in the first instance at 



(a) 10 W. R. 59. 

(h) Parker v. Bristol and Exeter Railway Company, 6 Ex. 184 ; 15 Jur. 
109; 20L. J. Ex. 112.) 
(c) 7 Dow. & R. 769. 
id) 13 L. J. Q. B. 49. 
(e) 8 M. & W. 126. 
(/) 1 Cox. & Mac. 271. 
la) Qoldifig y. Caldwell, 2 L. M. & P. 175.) 
{k) Dowding v. Oreat Western Railway Company, 3 Jur. N. S. 1,180. 
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ebambers. (a) If the jad^e of the County Court refuses to obey it, he is 
liable to an attachment for contempt. (S) As to effect of oertionuri, 
9ee TidcTs Prac. 404, 9th ed. 

As to Costs. — ^When a defendant has remoTed from a Coonty Conrt 
by certiorari a plaint for a sum not exceeding £5, the plaintin is not 
bound to follow out his suit, and if he declines, the defendant cannot, 
after serving notice to declare, sign judgment for want of a dechyntion 
to recover from the plaintiff his costs of the removal, (c) 

On an application for a certiorari to remove from a County Court 
a cause in which the demand is over £20, the Court does not make it 
a condition that the defendant, if successful, shall have no more costs 
than would have been allowed in the County Court. (cQ 

In moving for a rule for a certiorari, it is irregular to entitle the 
affidavits on which the motion is founded in any cause ; and if they 
are so entitled they cannot be read, {e) In the jurat of an affidavit, 
sworn in the country, for a certiorari, the commissioner's name should 
be preceded by the words " before me," and the omission of them is 
a fatal defect, and not a mere irregularity. (/) The Court will not 
quash a certiorari unless there is an admission, or something tanta- 
mount to it, by the party suing it out, that he has done it for the 
purpose of delay, {g) 

If a cause has been removed from an inferior Court after 
judgment, a rule may be granted for quashing the certiorari, though 
the party is entitled to the rule for a procedendo, {h) 

After a rule for a certiorari has been made absolute, and the 
return thereto filed, if the certiorari issued improvide, the Court 
will order it to beisuperseded, and the return taken off the file, (t) 

The clauses in the Irish County Court Act, with reference to 
certiorari, are 40 & 41 Yic. c 56, s. 57 e^ sec 

(2.) Upon the trial of any sncli action in a County 
Court, before the jndge without a jnry,^ one or more 
assessors may be appointed^ for the purpose of ascertaining 
the amount of compensation. 

0) Trial withotU a Jury. — Bj 9 & 10 Vic. c. 95, s. 70, it is enacted 
that in all actions where the amount claimed shall exceed £5, it shall be 
lawful for the plaintiff or defendant to require a jury to be smnmoned 
to try the said action. And in all actions where the amount claimed 
shall not exceed £5, it shall be lawful for the judge in his discretion. 



(a) Staples y. Accidental Death Insurance Company, supra. 

(b) Mwngrave v. Wheatley, 6 Ex. 88 ; 20 L. J. Ex. 106. 

(c) GartonY. Cheat Western Railway Company, 1 £1. A £1. 286; 5 Jur. 
N. 8.595; 28 L. J. Q. B. 103. 

id) Great Western Railway, ex parte 2B.. & N. 557; 8 Jnr. N. 8. 1,130; 
see alBO Perry v. Bennett, 14 C. B. N. 8. 402 ; Smiih v. Haley, L. R. 8 Ex. 16. 

(e) ExparU Nohro, 1 B. A C. 267; Reg ▼. WalwoHh, 4 D. & L. 403; 10 
Jnr. 967. 

(/) Reg. V. Norhwry, 16 L. J. M. C. 264. 

Q) Banders v. BheU, 3 D. P. C. 90. 

(;i) Ord ▼. RoUnson, W. W. A D. 598. 

(t) RexY, Wakefield, 1 Burr. 589. As to service, seeBroohnanY. Wenham, 
16 Jnr. 249. 



employers' liability act. Ill 

on the application of either of the parties, to order that such action 
shall be tried by a jury, and in every such case such jury shall be 
summoned. 

The section goes on to provide, " that the party requiring the juir 
shall give notice to the clerk of the Court, or leave at his office such 
notice thereof as shall be directed by the rules made for regulating 
the practice of the Court." And that " the said clerk shall cause 
notice of such demand of a jury to be communicated to the other 

Sarty to the said action, either by post or by causing the same to be 
elivered at his usual place of abode or business." 

It is, however, not necessary to prove on the trial that such notice 
was communicated to the other party by the clerk. 

Sec. 71 provides that every party requiring any jury to be 
summoned shall, at the time of giving the said notice, and before he 
shall be entitled to have such jury summoned, pay to the clerk of 
the Court the sum of 5s. for payment of the jury, and such sum 
shall be considered as costs in the cause unless otherwise ordered by 
the judge. 

By s. 72, the jurors are to be taken from the list of persons 
'' qualified and liable to serve as jurors in the Courts of Assize and 
Nisi Prius for their county, city, and borough," and resident within 
the jurisdiction of the Court. 

By s. 73, the jury is to consist of five jurymen. 

By the County Court Rules, 1875, Order xvi., R. 1, notice of a 
demand of a jury must be made in writing to the registrar of the 
Court three clear days before the day of hearing, and the summons 
to the jurors must lie delivered to the bailiff forthwith. 

When notice of a demand of a jury has not been given three 
clear days before the day originally fixed for the hearing, and the 
hearing is adjourned to a subsequent day, the party cannot demand 
a jury as of right, but it is in the judge s discretion whether he will 
allow a jury to be summoned or not. (a) 

By Order 16, Rule 2, when notice has not been given in due time, 
or if at the hearing both parties desire to try by a jury, the judge 
may, on such terms as he thinks fit, adjourn the action in order that 
the necessary steps for such trial may take place accordingly. 

The right of parties to action for more than £5 in a County Court 
to a trial by jury, is not limited to the original trial of the cause, 
but extends to every subsequent trial, (h) 

If an action has been tried before the County Court judge without 
a jury, and a new trial is subsequently obtained on any ground, either 
party on such second trial has a right to have a jury, (c) 

(2) Assessors may he anointed, — By 38 & 39 Yic. c. 50, sec. 5, 
in any action or proceeding it shall be lawful for the judge, 
if he think fit, on the application of either party, to summon to his 
assistance in such manner as may be prescribed by rules of Court, 



(a) Fletcher v. Baker, L. B. Q. B. 870 ; 48 L. J. Q. B. 112 ; 22 W. E. 
646 ; 30 L. T. N. S. 675. 

(b) Reg. v. Harwood, 22 L. J. Q. B. 127 ; Sparrow ▼. Reedy 17 L. Q. B. 188. 

(c) Ford V. Taylor, 8. C. 3. C. P. D. 21 ; 47 L. J. 116 ; 37 L. T. N. S. 148 ; 
2 W. B. 170. 
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one or more persons of skill and experience in the matter to which 
the action or proceeding relates, who may be willing to sit with the 

t'ndge and act as assessors, and their remuneration for so sitting shall 
>e at such rate as may be prescribed by rules of Court, and shiftU be 
costs in the cause or proceeding, unless otherwise ordered by the 
judge; but where any person is proposed to be summoned as an 
assessor, objection to him, either personally or in respect of his 
qualification, may be taken by either party in manner to be prescribed 
by Eules of Court. 

3. For the purpose of regulating the conditions and 
mode of appointment and remuneration of such 
assessors, and all matters of procedure relating 
to their duties, and also for the purpose of con- 
solidating any actions under this Act in a County 
Court, and otherwise preventing multiplicity of 
such actions, rules and regulations may be made, 
varied, and repealed from time to time in the 
same manner a^ rules and regnla-tions for regu- 
lating the practice and procedure in other actions 
in County Courts. 

"County Court" shall, with respect to Scotland, mean 
the " Sheriff's Court," and shall, with respect to 
Ireland, mean the " Civil Bill Court." 

Sheriff's Court, — The sheriff's jurisdiction was formerly universal. 
But on the establishment of the College of Justice, sundry civil cases 
were withdrawn from his cognizance. But he judges to this day in 
all personal actions upon contract, bond, or obligation to the greatest 
extent, in actions of rent, in poindings of the ground, in all possessory 
actions, and generally in all civil matters which are not by special 
law or custom appropriated to other Courts. 

For an account of process in the Sheriff Courts as to appeal, see 
M'Glashan " On Sheriff Court Practice," Dove Wilson's " Sheriff 
Court Practice," and the Sheriff Courts (Scotland) Act, 1876, 39 & 40 
Vic. c. 70. 

Civil Bill Court. — This Court was constituted by 14 & 16 Yic. c. 67, 
and is now regulated by 40 & 41 Vic. c. 66. it is the authority 
appointed by 38 & 39 Vic. c. 90, for adjudicating in disputes between 
master and servant in Ireland. 

In Scotland any action under this Act may be removed 
to the Court of Session at the instance of either 
party, in the manner provided by, and subject to 
the conditions prescribed by sec. 9 of the Sheriff 
Courts (Scotland) Act, 1877. 

In Scotland the sheriff may conjoin actions arising 
out of the same occurrence or cause of action, 
though at the instance of different parties and in 
respect of different injuries. 
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Sec. 9 of 40 & 41 Yio. c. 60, enacts — 

In regard to every action brought under the preceding section, in 
the sheriff's Court, the following provisions shall have effect (that is 
to say) — 

1. If a defender shall at any time before an interlocutor closing 

the record is pronounced in the action, or within six days 
after such an interlocutor shall have been pronounced, 
lodge a note in the process in the following or similar terms 
to say) — 

The defender prays that the process may be trans- 
mitted to the Court of Session. 

[Date.] [Signed by the defender or his law agent.] 

It shall be the duty of the sheriff clerk forthwith to trans- 
mit theprocess to the keeper of the rolls of the first division 
of the Cfourt of Session, who shall, under the directions of 
the Lord President of the Court, mark on the petition the 
division, and the Lord Ordinary before whom it shall 
depend, and shall transmit the process to the depute 
clerk officiating at the bar of such Lord Ordinary; and the 
process having been so transmitted shall thereafter pro- 
ceed before the Court of Session as nearly as may be as if 
it had been raised in that Court. 

2. The Court of Session, or either division thereof, or any Lord 

Ordinary therein ma^r, if of opinion that the action might 
have been properly tried in tne Sheriff's Court, allow the 
defender who removed the action to the Court of Session, 
in the event of his being successful therein, such expenses 
only as they may consider that he would have been entitled 
to if successful in the action in the Sheriff Court. 

3. The provisions of any Act of Parliament, excluding appeal 

to the Court of Session, in respect of the value of a cause 
depending in the Sheriff Court, shall not apply to actions 
brought therein under the preceding section. 

7. — ^Notice in respect of an injury under this Act sliall 
give the name and address of the person injured, and shall 
state in ordinary language the cause of the injury ^^^ and the 
date at which it was sustained, and shall be served on the 
employer, or, if there is more than one employer, upon one 
of such employers. 

The notice may be served by delivering the same to or 
at the residence or place of business of the person on whom 
it is to be served. 

The notice may also be served by post by a registered 
letter ^*^ addressed to the person on whom it is to be served 
at his last known place of residence or place of business ; 
and, if served by post, shall be deemed to have been served 
at the time when a letter containing the same would be 
delivered in the ordinary course of post ; and, in proving 
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the service of such notice, it shall be sufficient to prove 
that the notice was properly addressed and registered. 

Where the employer is a body of persons corporate or 
unincorporate, the notice shall be served by delivering the 
same at or by sending it by post in a registered letter 
addressed to the office, or, if there be more than one office, 
any one of the offices of such body. 

A notice nnder this section shall not be deemed invalid 
by reason of any defect or inaccuracy therein, unless the 
judge who tries the action arising from the injury men- 
tioned in the notice shall be of opinion that the defendant 
in the action is prejudiced in his defence by such defect or 
inaccuracy, and that the defect or inaccuracy was for the 
purpose of misleading. 

^^^ Cause of the injv/ry. — ^The legal maxim is " injure non remota 
causa sed proxima spectatur." 

Lord Bacon, in his maxims, thus explains: — " It were infinite for thQ 
law to consider the causes and their impulsions one of another; 
therefore it contenteth itself with the immediate cause, and judgeth 
of acts by that without looking for any further degree, (e) 

^^^ Served hy post hy a registered letter, — The question may arise 
whether service by post in the ordinary course would be srdScient 
notice under the statute. 

A notice of action does not clearly and explicitly contain the 
cause of action if it omits to mention the place where the act com- 
plained of was done, (a) In the Irish Exchequer Chamber, such a 
notice of action against a magistrate, not stating the place in which 
the acts complained of were committed, was held insufficient, (h) 

In Forman v. Dawes, (c) a witness served a notice of action, but 
did not know the handwriting of the plaintiff whose signature the 
notice purported to bear, and no evidence was given of his hand- 
writing. Coleridge, J., held it to be sufficient, as it was enough if 
the notice had been served on his behalf. 

The Act does not introduce any new condition into notices, but is 
merely a statement of the old law. As long ago as in Jones v. NichoUs, {d) 
it was held that the Court will not severely scrutinise notices of action, 
the object being that they should be plain and intelligible to plain men. 

It is conceived that the words of the section are simply permissive 
and indicatory of various ways of giving the notice. Tke notice may 
be served by delivering the same at the residence or place of business. 
The notice may also be served by post by a registered letter. If 
notice is served in the first way, as no means of proving the service 

(a) MaHins v. Uppcher, 3 Q. B. 662; 6 Jar. 582 ; 11 L. J. Q. B. 241. 
(h) 10 I. K. C. L. 652. 
(c) Car. & M. 127. 
id) 13 M & W. 361. 

le) See Hohhs v. London ^ 8o\Uh Western Railway Convpany, L. K. 10 
Q. B. 111. 



EMPLOYEES* LIABILITY ACT. 115 

are provided by the Act, the proof must be by the ordinary legal 
evidence. If the notice is served in the second way, the Act provides 
that proof of the registration of the letter is sufficient. 

But one of the modes of delivering the notice at the residence or 

flace .)f business would be by the ordinary agency of the post office, 
f, then, proof is given of such delivery, the service is sufficient, even 
on the assumption that the Act is intended to limit the modes of 
service, which by no means appears to be the case. Unless, then, it 
be held — first, that the enumeration of the two modes in the section 
is a limitation to those two ; and second, that the delivery of an un- 
registered letter at the residence or place of business is not a 
delivery within the Act, notice may be given by unregistered letter. 

The law then points out what the proof required in such a case is. 
It is sufficient to prove the putting of it into the post. It is not 
necessary to prove that the letter was received ; and any miscarriage 
will not prejudice the party giving notice, (a) But the letter should 
be posted either at the General Post Office or at an authorised 
receiving house. (6) 

It is not sufficient that the letter be directed generally to a person 
in a large town; as, for example, to Mr. Haynes, Bristol, without 
specifying in what part of it he resides, (c) 

In Setherington v. Kem^, (d) which is the leading case on the 
point of what is evidence of notice by post, a witness said that the 
letter containing notice of dishonour of a bill of exchange was put on 
a table to be carried to the post office by a porter. Lord Ellenborough 
said : — " You must go further ; some evidence must be given that the 
letter was>^ taken from the table in the counting-house and put into 
the post office. Had you called the porter, and he had said that 
although he had no recollection of the letter in question, he invariably 
carried to the post office all the letters found upon the table, this might 
have done, (e) but I cannot hold this general evidence of the course 
of business in the plaintiff's counting-house to be sufficient." 

Postmarks in town or country proved to be such, are evidence 
that the letters on which they are, were in the office to which those 
marks belong, at the time of the dates of such marks. But they are 
not conclusive evidence. (/) 

In Cross v. Smithy (g) Lord Ellenborough said : — ** The counting- 
house is a place where all appointments respecting the business 
and all notices should be addressed, and it is the duty of the 
merchant to take care that a proper person be in attendance. It has, 
however, been argued that notice in writing left at the counting- 
house or put into the post was necessary, but the law does not require 

(a) Sawnderson v. Jvdge^ 2 H. Bl. 509 ; Parker v. Gordmiy 7 East 385 ; 
Stocken v. Collin, 7 M. & W. 516 ; Woodcock v. Houldsworth, 16 L. J. Ex. 49 ; 
Mackay v. Judkins, 1 F. & P. 208.) 

(b) Hawkins v. Rutt, Peake's N. P. C. 186 ; but see Skilheck v. Qarletb, 1 
L. J. Q. B. 339. 

(c) WaUer v. Haynes, R. & M. 149. 

(d) 4 Camp. 194. 

fe) So held in SkUheck v. Ga/rbetb, 14 L. J. Q. B. 838 ; 7 Q. B. 846. 
(/) Kent V. Towen, 1 Camp. 177 ; Fletcher v. Braddyl, 3 Stark. 64 j Stocken 
T. Collin, 7 M. & W. 515. 
ig) 1 M. & S. 545. 

i2 



116 EHPLOTEBS' LUBILITT ACT. 

it. And with whom was it to be left? Patting a letter into the 
post is only one mode of giving notice, but where both parties are 
residing in the same town, sending some one is a more regalar and 
less exceptionable mode." 

8. For the purposes of this Act, unless the context 
otherwise reqtdres, — 

The expression "person who has superintendence 
entrusted to him '' ^^^ means a person whose sole 
or principal duty is that of superintendence, and 
who is not ordinarily engaged in manual labour : 

The expression "employer" includes a body of persons, 

corporate or unincorporate : 
The expression " workman '' ^'^ means a railway 

servant and any person to whom the Employers' 

and Workmen Act, 1875, applies* 

(1) See note to s. 1, snb.-s. 2. 

^*^ See note to s. 1, sub.-s. 1. 

By the. New York Code, s. 1,004, "Employment" is defined 
thns : — " The contract of employment is a contract by which one who 
is called the employer engages another who is called the employ^ to 
do something for tne benefit of the employer or of a third person. 

9. This Act shall not come into operation until the 1st 
day of January, 1881, which date is in this Act referred 
to as the commencement of this Act. 

10. This Act may be cited as the Employers' Liability 
Act, 1880, and shall continue in force till the 31st day of 
December, 1887, and to the end of the then next session 
of Parliament, and no longer, unless Parliament shall 
otherwise determine, and aU actions commenced under 
this Act before that period shall be continued as if the 
said Act had not expired. 

AU actions eom/menced v/nder this Act "before that pemod, — ^This 
clause seems merely an assertion of the common law. It would 
have been otherwise had the Act been a penal one. 

If an Act be penal and temporary by the terms or nature of it, 
the party offending must be prosecuted and punished before the Act 
expires. Although the offence should have been committed before 
the expiration of the Act, the party cannot be punished after it has 
expired, unless a particular provision be made by law for the purpose. 
(Dwarris, on " Statutes," 627.) 
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APPENDIX. 



FOEMS OF NOTICES NECESSAEY UNDEE 

THE ACT. 



No. 1. 

N*OTICE OF INJTJEY THROUGH DEFECT IN 

MACHESrERY. 

I, the undersigned A. B., of , in the parish of 

in the county of , being at the time hereinafter mentioned in 

your employment at , as , hereby give you 

notice, in tne form of the statute therein made and provided, that on 
the day of , through [your negligence], or [the 

negligence of one, 0. D., a person then in your service, and entrusted 
by you with the duty of seeing that the machinery at the place 
aforesaid was in a proper condition], a defect in [the fly-wheel of an 
engine (or whatever it may be)], being a portion of the said machinery, 
was not discovered nor removed, and in consequence of which [state 
the nature of the breakage or accident] whereby [I was thrown 
violently down, my leg was broken (or whatever it may be)], and 
otherwise seriously injured ; and I shall claim compensation 

for the same. 

Dated this day of 18 

(Signed), A. B. 

To E. F., &c. 



No. 2. 

NOTICE OF INJURY THROUGH THE NEGLIGENCE OF 
A PERSON ENTRUSTED WITH SUPERINTENDENCE. 

I, A. B., of No. street, in the parish of in the 

county of according to the form of the statute in such case 

made and provided, do give you notice that, on the day of 

A.D. [here state the cause of the injury clearly and 

explicitly, so as to inform the employer of the nature of the com- 
plaint, e.g., through the negligence of one in 
your employment, and entrusted with superintendence in that behalf, 
and whilst m the exercise of the same a certain scaffolding whereon 
I, the aforesaid A. B., was working in pursuance of the directions 
of the said , thereto lawfully authorised and 
appointed, was so negligently and improperly constructed, that a 
plank of the same fell upon me, the said A. B., and broke my leg 
and otherwise injured me, whereby I have been unable to follow my 
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employment, and have sustained pain and pecnniary loss], and I 
claim £ compensation from you for the same. 
Dated this day of 18 , 

Yours, &c., 

A. B., 
of No. street, in the parish of , 

in the county of 



No. 3. 

NOTICE OF INJURY CAUSED THROUGH THE NEGLI- 
GENCE OF A PERSON TO WHOSE ORDERS THE 
INJURED SERVANT WAS BOUND TO CONFORM. 

I, A. B., of No. street, in the parish of in the 

county of according to the form of the statute in such case 

made and provided, do give you notice that, on the day of 

A.D. [here state the cause of the injury clearly and 

explicitly, so as to inform the employer of the nature of the com- 
plaint], e. g.f through the negligence of C. D., a person then in your 
service, and to whose orders or directions I was at the time aforesaid 
bound to conform, and did conform [here specify the precise cause 
of injury, e. g., planks, not sufficiently secured, were used in a 
scaffolding], and acting under the orders of the said C. D. [I 
ascended the said scaffold, in consequence of which it fell and threw 
me down, thereby breaking my arm], and otherwise seriously injured 
me, for which injuries I claim compensation. 
Dated the day of 18 . 

(Signed) A. B., 
Of No. street, in the parish of , 

in the county of 



No. 4. 

NOTICE OF INJURY CAUSED BY ACTING IN OBEDIENCE 
TO THE RULES OR BYE-LAWS OF THE EMPLOYER. 

I, A. B., of No. street, in the parish of in the 

county of according to the form of the statute in such case 

made and provided, do give you notice that, on the day of 

A.D. [here state the cause of the injury clearly and 

explicitly, so as to inform the employer of the nature of the com- 
plaint,] through the impropriety or defect in one of the rules [or 
bye-laws] made or approved by you and used at the place aforesaid, 
which said rule [or bye-law] is as follows [set out rule or bye-law], 
and, while acting in obedience thereto by [state what doing], I was 
in consequence of [here state the impropriety or defect in the rule or 
bye-law] injured [here state the injury], and I claim, &c. 
Dated day of 18 

Yours, &o., 

A. B., 
Of No. street, in the parish of 

in the county of , 

To Messrs. E. F, 
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No. 4a. 

NOTICE WHERE INJURY WAS CAUSED BY ACTING IN 
OBEDIENCE TO PARTICULAR INSTRUCTIONS GIVEN 
BY A PERSON TO WHOM AUTHORITY WAS DELE- 
GATED IN THAT BEHALF. 

I, the undersigned A. B., of No. street, in the parish of 

in the county of according to the form of the statute 

in such case made and provided, do give you notice that, on the 
day of , A.D. [here state the cause of the injury clearly 

and explicitly, so as to inform the employer of the nature of the com- 
plaint], e. g.f through the impropriety or defect in certain particular 
mstructions given to me by C. D., being a person then delegated hj 
you with authority in that behalf, which said instructions were as 
follows: — [state instructions], and while I was acting in obedience 
thereto by [state what doing] I was in consequence of [state impro- 
priety or defect of instructions] [state injury] and I claim, &c. 
Dated day of 18 . 

Yours, 



To Messrs. E. P. 



A. B., 

Of No. street, in the parish of 

in the county of 



No. 5. 

NOTICE OF INJURY CAUSED BY THE NEGLIGENCE OP 
A PERSON WHO HAS CHARGE OF ANY SIGNAL 
POINTS, LOCOMOTIVE ENGINE, OR TRAIN UPON A 
RAILWAY. 

I, A. B., of No. street, in the parish of in the 

county of according to the form of the statute in such case 

made and provided, do give you notice that, on the day of 

A.D. [here state the cause of the injury clearly and 

explicitly, so as to inform the employer of the nature of the com- 
plaint], e. g., through the negligence of CD., being then a person in 
your service, who had charge or control of [a locomotive engine (or 
signal points or train)] upon the railway. The said loco- 

motive engine came into collision with a railway truck (or whatever 
else may have been the immediate antecedent of the injury) at the 
place aforesaid, whereby I was thrown violently down (or other result) 
and otherwise seriously injured, and I claim £ compensation 

for the same. 

Dated day of 18 

Yours, 

A. B., 
Of No. street, in the parish of , 

in the county of 
To the Railway Company. 

Note. — ^As to on whom this notice should be served, see fourth para-, 
graph of the seventh section of the Act. 
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No* 6. 

HEADING OF FOEM OF NOTICE OF INJURY GIVEN 

BY SOLICITOR. 

To Messrs. E. & F., of 

I do hereby, as the solicitor for and on behalf of A. B., of No. 
street, in the parish of , in the county of , 

labourer, according to the form of the statute in such case made and 
provided, give you notice that A. B., a labourer in your employment, 
was injured [set out cause of injury, &c., after the mode indicated in 
the foregoing forms.] 

Dated the day of 18 

(Signed) C. D., 
Of street, in the parish of , 

Solicitor for A. B., of street, in the parish of , 

in the county of 



No. 7. 

NOTICE BY EXECUTOR OR ADMINISTRATOR. 

I, the undersigned A. B., of , being the executor [or 

administrator] of C. D., late of deceased, hereby give 

you notice, in pursuance of the statute therein made and provided, 
that on the day of , the said C. D., being then in your 

employment at , as , was, through the negligence of 

[state cause of injury, Ac, after mode indicated in previous forms] 
killed [or injured] [state how], and from the effects of such injury 
died on the day of , and I claim, &c. 

Dated the day of 

(Signed), A. B., 
Executor [or administrator] of the above- 
mentioned deceased. 

To Messrs. E.F. 
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Letter of Lord Justice Bramwell to Sir Henry Jackson, Q,C,, 
M.P.y on the Liability of the Employer for the acts of 
his Servants J Jwrie, 1880. 



When a new law is proposed, it may seem to some of little con- 
sequence what is the old law, or the reason for it. The only question, 
it may be said, is, Will the new law be good ? I should not think so. 
Those who propose to make a law, in truth propose to alter what 
exists, and should give a good reason for the change in all cases. 
But most certainly should they do so when the new law is proposed 
on account of some alleged hardship or anomaly in the old law. 

This is the case in the proposed alteration of the law as to the 
liability of employers for negligence of a servant causing damage to 
a fellow-servant. It is said that the existing law is anomalous, and 
that it is an exception to the general rule that makes employers liable 
for the negligence of their servants, a grievance to workmen, and a 
grievance without justification. It is somehow supposed that, as a 
matter of natural right, something that exists in the nature of things, 
employers are liable for injuries occasioned by their servants* 
negligence, and that to except fellow-servants from this rule is unjust 
and unreasonable. 

Now, this is an entire mistake ; and it is really wonderful how not 
only those who are not lawyers, but lawyers who ought to know better, 
are under the impression I have mentioned. It becomes necessary to 
begin at the beginning, and state some entirely elementary rules of 
law. 

The primary rule is, that a man is liable for his own acts, and not 
for those of others. A man, as a rule, is no more liable for the wrongs 
done by another than he is for his debts. The cases in which he is 
liable are exceptions to the rule, and not the rule. I will proceed to 
state the exceptions. 

1. When a man undertakes to do or perform any work, he under- 
takes that it shall be done or performed with reasonable care and 
skill. If he does or performs it himself, and is negligent or unskilful, 
and damage results, he is liable. So he is if he does or performs it 
not himself, but by agent or deputy. For instance, if a smith's 
servant, in shoeing a horse, hurts it. by negligence, the master is liable ; 
BO would he be if he got a neighbouring smith to shoe the horse, and 
he injured the horse by his negligence. So a railway Company that 
undertakes to carry a passenger from A. to B. is liable for deonage 
occasioned to the passenger by the negligence of its servants j so, also, 
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is it liable if the damage was occasioned beyond its own line, by the 
negligence of the servants of another Company who were the agents 
of the first Company for the completion of the journey. For example, 
if the contract of carriage was from London to Inverness, and part of 
the journey was in the carriages and with the servants of a Scotch 
railway Company, the first Company would be liable on their contract 
that due care should be used throughout. In these cases no question 
of master and servant arises ; the question is one of contract. He 
has contracted that a certain thing shall be done in a certain way ; 
he has not done it according to his contract, either bv himself or his 
deputy. The reason of this liability is obvious. The parties have 
contracted for care. In this case the servant or agent is not liable. 

2. The next case in which a man is liable for the act of another 
which causes injury is, where he has caused or commanded that act. 
If A. orders or procures B. to beat C, A. is as much liable to C. as 
though he, A., had given all the blows. So if a man employs a 
builder to build a house of such a size, and in such a place, that, 
when built, it will obscure his neighbour's lights, he is as much 
liable as though he built the house with his own hands. This class 
of cases also has nothing to do with the relation of master and 
servant. The employer is equally liable whether the person who did 
the act complained of was his servant, or his a^ent, and not his 
servant. In this case the actual doer of the act — ^viz. the builder who 
built the house, the man who actually did the wrong — ^would also be 
liable. The reason of this rule is obvious. The wrong has been done 
by him who procured it as much as by the actual doer, and the maxim 
quifacitper cdium fadt per se applies. 

3. There is a third class of cases in which a man is liable for the act 
of another. If a servant— acting within the scope of his authority— 
by negligence injures one of the outside world (an expression I will 
explain presently), his master is liable. It will be observed that four 
things are necessarv to constitute this liability. First, the actual 
doer of the mischief must be a servant of the person sought to be 
made liable. It is not enough he is employed, if not as a servant. 
If I employ my servant to puU down a wall, and, by his negligence, 
he injures a passer-by, I am liable. U 1 employ a firm of buHders to 
do it, I am not liable. The same thing is true if I employ a working 
bricklayer. I do not know that it is necessary to define or describe a 
servant. Shortly, the relation of master and servant exists where 
the master can not only order the work, but how it shall be done. 
When the person to do the work may do it as he pleases, then such a 
a person is not a servant. Next, the servant must be acting within 
the scope of his employment. If my coachman takes my carriage 
and horses to give his wife a ride, and is guilty of negligence causing 
damage, I am not liable. Next, the damage to be recoverable against 
the master must be the result of negligence. If caused wilfully, the 
master is not liable. If mj coachman wilfully drives against any one 
or his carriage, I am not liable for the damage resulting. Lastly, the 
person injured, to have any remedy, must be one I have called of the 
outside world. The master is not liable to any one with whom he has 
entered into some relation, unless such liability was one of the terms 
of that relation. Thus, if my servant drives over a stranger, I am 
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liable. If my friend is having a drive with me, and is injured by my 
servant's negligent driving, I am not liable, because it is not one of 
the terms of our relation. K the passenger had paid me money to 
carry him, I should be liable under the first head of liability, because 
I had contracted with him that he should be driven with care. If my 
servant leaves a stumbling-block in the street, in the course of his 
work, and anyioody falls over it, I am liable. If he leaves a trap-door 
open in my house, and my guest falls through, I am not liable. The 
reason why I am not liable in the cases in which I am not, is the 
general one I started with — ^viz., a man, as a rule, is not liable for the 
acts of others. But why is the master liable in the case in which he 
is — ^viz., to the outsider ? Many reasons have been suggested. It has 
been said he is liable because he has given the wrongdoer the 
means of doing the mischief. But that is not so. For if the act is 
wilful, the master is not liable, though the means of mischief are the 
same. Nor is a man liable who lends his carriage to a friend, how- 
ever unskilful, who drives over and damages a third person. Then 
it is said the master is liable under the second head of exception I 
have mentioned — ^viz., qui fadt per aXiv/m facit per ee. But that is 
not true. Because the negligence, the wrongful act, may be contrary 
to the master's express orders. I tell my servant never to drive in at 
a gate with " out " on it. He does, and causes damage ; I am liable. 
He drives without a lamp, contrary to my orders; I am liable 
if damage ensues. Another reason, ironically given, but which has 
great practical effect, is that the master is liable because he is a com- 
petent paymaster, while the servant usually is not. There is another 
reason which exists in fact ; whether good or bad is another matter. A 
man is walking on the Queen's highway, and is run over by my servant. 
He may say, with some colour of fairness, " I was doing what I had 
a right to do. I was injured by your servant. I had no voice in the 
choice of him. I could only keep out of the risk of injury from him 
by foregoing my right to walk in the public streets. Therefore, to 
make you and other masters careful in the choice of servants to whom 
you give the means of mischief, you and other masters must compen- 
sate for that mischief when it happens." Now, I do not say that is a 
sufficient reason, but it is the only one I know of, and it is not a 
reason applicable to the case of one servant injuring another, for then 
each servant has a voice in the matter. The master hiring a servant 
says, * Here is your work, here are your fellow-servants : work for 
me or not, as you please.* The servant may say, * I do not please so 
long as so-and-so is in your service, for he is negligent.' 

There is, then, no general rule which makes one man liable for the 
negligence of another. The general rule is the other way. There 
are exceptions. The case of one servant injuring another is not 
within those exceptions nor the reason of them, but the contrary. It 
has been said that the servant contracts himself out of the right of com- 
pensation. It would be better to say he does not contract himself into 
it. He can if he and his master agree. Nay, he can stipulate for com- 
pensation where there is no negligence. He does not contract that 
nis case shall be an exception to the general rule that a man is not 
liable for the acts of another. There is no injustice in this. There 
is in the proposition the other way. For no one can doubt that the 
dangeis of an employment are taken into account in its wages. No 
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one can donbt that the unpleasantness and risk of a miner's work add 
to his wages. Put sixpence out of his daily wage of five shillings as 
being on account of that risk — a sum which he may save or use as a 
premium of insurance. What is the proposal of those who would 
make the employer liable but this, that the servant shall keep the 

?remium in his own pocket, and yet treat his master as the insurer P 
do not believe that this is understood, or it would not be asked for ; 
but it is the truth. 

So much for the existing law, and so much for the reason of it. 
Now for the proposed change and the reason of it. 

The largest proposed change is, that the master should be liable 
to his servant for the negligence of a fellow servant. Why P I have 
shown that the supposed grievance does not exist. That it is not 
a natural right that the master should be liable, nor anything that 
exists in the nature of things. That it is reasonable a railway 
Company should be liable to a passenger for the negligence of its 
servants, because it has so contracted. And that it should not be to one 
of its own servants because it has not so contracted. We are to start 
afresh, then, and make a new rule. Why P Why if I have two servants, 
A. and B., and A. injures B. and B. injures A. by negligence, should I 
be liable to both when, if each had injured himself, I should not be to 
either P There can be but one reason for it — ^viz., that on the whole, 
looking at the interest of the public, the master, and the servants, it 
would be a better state of things than exists at present. Is that so P 
Now, we must start with this, that it is under the present law 
competent for a servant to stipulate with his master that the master 
shall be liable for the negligence of a fellow-servant, or in respect of 
any hurt or injury the servant may receive in the service. So that 
the difference in the law, if changed as proposed, would be this. At 

E resent the master is not liable, unless he agrees to be ; on the change 
e would be, unless he and the servant agreed he should not be. For 
I suppose it is not intended to forbid the master and servant con- 
tracting themselves out of the law. That is to say, if a man prefers 
to take 5s. a day and no liabOity for accidents, rather than 4s. 6d., and 
the master prefers the former terms, it is not, as I understand, pro- 
posed to prevent their entering into a binding agreement to that 
effect. Tnat would be a most mischievous interference with the 
freedom of contract, and would give rise to gross injustice and fraud 
on the master. I cannot suppose anything so outrageous, and proceed 
to consider what will follow if the liability is optional, but to exist 
where the parties have not agreed to the contrary. Every prudent 
employer of labour will immediately draw up a form to be signed by 
his workmen that the master shall not be liable for a fellow-servant s 
necrligence. Or he will hire men somewhat on these terms : — " 5s. a 
day, and no liability ; 4s. 6d., and liability ; and I will either com- 
pensate you myself, or apply the 6d. to an insurance for you." I have 
put 6d., out I believe the difference of a farthing would make the 
men choose no liability. The present claim for liability, I repeat, 
arisesfrom the workman not appreciating that he receives the premim 
now, yet would make the master the insurer. 

The great employers of labour will understand the change in the 
law and guard against it. The mischief and wrong will be in the 
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case of men who, not knowing of the change, will go on pacing the 
wages which include the compensation for risk, the premium of 
insurance, and yet find they have to pay compensation when the risk 
happens, and that they are insurers though they have not received 
the premium. 

What good will the new law do P None to the workman, except 
in such cases as I have last mentioned — cases of surprise and injustice. 
For, where it is known, it will be guarded against. And even if the 
law were made obligatory, in spite of bargains to the contrary, it 
would not profit the servant. Because it is certain there is a natural 
rate of wages, one fixed by what neither master nor man can control, 
and that if they are practically added to one way, they will be taken 
from in another. If a manufacturer's wages now are £10,000 in the 
year, and he is made to pay compensation to the amount of £1,000 
a year, his wages will fall to £9,000. He cannot charge more for his 
produce because he has to pay more ; and if he could, his sales would 
diminish, and injury be done to the workman in loss of work. 

What good, then, will the change do P The only thing I have 
ever heard suggested is, that it will make the master more careful in 
the choice of ms servants. I suppose it would. For it would not 
have an opposite tendency. But is it just or reasonable that for this 
small good masters should be made liable to the extent intended P 
That, to prevent one accident through careless hiring of an 
incompetent fellow- workman, the master should pay a thousand com- 
pensations where he has done his best to get careful men P Is he not 
under sufficient inducements to be carefulalready P How rarely does 
an accident happen to the workman without mischief to the master, 
and without an appeal to his charity P Further, I ask, would the 
workman like that system which has prevailed in some employments, 
and to which the masters would be obliged to have recourse — ^viz.,not 
employing a workman unless he produced a certificate of competency 
and fitness from his former employer P StiU further, if some goocl 
would be done in this way, would there not be more mischief in 
another P Every one knows the recklessness bred by familiarity 
with danger. The man who would not open his lamp in a mine at 
first, will do so after a time. Another thing. It is a respectable 
feeling, though mistaken, which prevents servants doing what they 
call 'split* on each other, the consequence being that negligence, 
leading to danger, by one workman, is concealed &om the master by 
the others. Now, 1 do not say that workmen will injure themselves 
for the sake of compensation ; but I do say that whatever tends to 
lessen their reason for care and good conduct, as compensation would, 
tends to make them leis careful in themselves and more disposed to 
conceal want of care in others. 

I say, then, that the proposal to make the master liable to a 
servant for the negligence of a fellow-servant is contrary to principle, 
unjust, unreasonable, and calculated to produce, if not no good, at 
least more harm than good. It would be better to make servants 
liable to their masters for the damage caused by their fellows, than 
to make masters liable to them as proposed. 

One word as to the Government Bill. Its provisions are needless 
or wrong. If the master, by an act of omission, fails in his duty to 
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a servant, he is liable, whether the failnre was in himself personally, 
in his manager, or other agent. If the injury arises from an act of 
commission, then the reasoning I have used is applicable. Let the 
actual wrongdoer be responsible. Ko servant is bound to obey a 
conmiand attended with danger. 

One word more. It is proposed to guard the master by provisions 
that he shall not be liable if the servant contributed to the injury. 
There are other qualifications. In vain. The untruths told in acci- 
dent cases are prodigious. They will be told in such as the bill will 
give rise to. I foresee a frightful crop of litigation if it passes. 



G. Bbamwell. 
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EMPLOYERS' LIABILITY ACT, 1880. 

(43 & 44 Yic. c. 42) 7th Sept 1880. 



An Act to extend and regulate the liability of employers to 
make compensation for personal injuries suffered by workmen in 
their serviGi. 

Be it enacted by the Queen's most Excellent Majesty, by and 
with the advice and consent of the Lords Spiritual and Temporal, 
and Commons, in this present Parliament assembled, and by the 
authority of the same, as follows : 

Sec. I. Where after the commencement of this Act personal Amendment 
injury is caused to a workman °' ^^' 

(1.) By reason of any defect in the condition of the ways, 
works, machinery, or plant connected with or used in the 
business of the employer ; or 

(2.) By reason of the negligence of any person in the service of 
the employer who has any superintendence entrusted to 
him whilst in the exercise of such superintendence ; or 

(3.) By reason of the negligence of any person in the service of 
tne employer to whose orders or directions the workioan at 
the time of the injury was bound to conform, and did con- 
form, where such injury resulted from his having so 
conformed; or 

(4.) By reason of the act or omission of any person in the 
service of the employer done or made in obedience to the 
rules or bye-laws of the employer, or in obedience to par- 
ticular instructions given by any person delegated with 
the authority of the employer in that behaK ; or 

(5.) By reason of the negligence of any person in the service 
of the employer who has the charge or control of any 
signal, points, locomotive engine, or train upon a railway. 

The workman, or in case the injury results in death, the legal 
personal representatives of the workman, and any persons entitled 
in case of death, shall have the same right of compensation and 
remedies against the employer as if the workman had not been a 
workman ot nor in the service of the employer, nor engaged in his 
work. 

Sec. II. A workman shall not be entitled under this Act to any Exception* 
right of compensation or remedy against the employer in any of the ^ *^®^^" 
following cases (that is to say) : — law. 

(1.) Under sub-sec. 1 of sec. 1, unless the defect therein 
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mentioned arose from, or had not been discovered or 
remedied owing to the negligence of the employer, or of 
some person in the service of the employer, and entrusted 
by him with the duty of seeing that the ways, works, 
machinery, or plant were in proper condition. 

(2.) Under snb-sec. 4 of sec. 1, unless the injury resulted from 
some impropriety or defect in the rules, bye-laws, or 
instructions therein mentioned; provided that where a 
rule or bye-law has been approved or has been accepted 
as a proper rule or bye-law by one of Her Majesty's !rrin- 
cipai Secretaries of State, or by the Board of Trade, or 
any other department of the Government, under or by 
virtue of any Act of Parliament, it shall not be deemed, 
for the purposes of this Act, to be an improper or defective 
rule or bye-law. 

(3.) In any case where the workman knew of the defect or 
negligence which caused his injury, and failed within a 
reasonable time to give, or cause to be given, information 
thereof to the employer or some person superior to him- 
self in the service of the employer, unless he was aware 
that the employer or such superior already knew of the 
said defect or negligence. 

Limitof sum See. III. The amount of compensation recoverable under this 

recoverable Act shall not exceed such sum as may be found to be equivalent to 

wtto^^^" the estimated earnings, during the three years preceding the injury, 

of a person in the same grade employed during those years in the 

like employment and in the district in which the workman is 

employed at the time of the injury. 

Limit of Sec. lY. An action for the recovery under this Act of compensa- 

^ove^ of *^®^ ^^^ ^^ injury shall not be maintainable unless notice that injury 
compeiusa- has been sustained is given within six weeks, and the action is com- 
mon, menced within six months from the occurrence of the accident 
causing the injury, or, in case of death, within 12 months from the 
time of death : Provided always, that in case of death the want of 
such notice shall be no bar to the maintenance of such action if the 
judge shall be of opinion that there was reasonable excuse for such 
want of notice. 

Money pay- Sec. Y. There shall be deducted from any compensation awarded 

SSX*^' to any workman, or representatives of a workman, or persons claiming 

be deancted by, under, or through a workman in respect of any cause of action 

vendition ^'^ising under this Act, any penalty or part of a penalty which may 

under Act. have been paid in pursuance of any other Act of Parliament to such 

workman, representatives, or persons in respect of the same cause of 

action ; and where an action has been brought under this Act by any 

workman, or the representatives of any workman, or any persons 

claiming by, under, or through such workman, for compensation in 

respect of any cause of action arising under this Act, and payment 

has not previously been made of any penalty or part of a penalty 

under any other act of Parliament in respect of the same cause of 

action, such workman, representatives, or person shall not be entitled 

thereafter to receive any penalty or part of a penalty under any other 

Act of Parliament in respect of the same cause of action. 
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Sec. YI. (1.) Every aetion for recovery of compensation under Trial of actions, 
this Act shall be brought in a county court, but may, upon the 
application of either plaintiff or defendant, be removed into a superior 
court in like manner and upon the same conditions as an action 
commenced in a county court may be by law removed. 

(2.) Upon the trial of any such action in a county court before the 
judge without a jur^r one or more assessors may be appointed for the 
purpose of ascertaining the amount of compensation. 

(3.) For the purpose of regulating the conditions and mode of 
appointment and remuneration of sucn assessors, and all matters of 
procedure relating to their duties, and also for the purpose of 
consolidating any actions under this Act in a county court, and 
otherwise preventing multiplicity of such actions, rules and regula- 
tions may be made, varied, and repealed from time to time in the 
same manner as rules and regulations for regulating the practice and 
procedure in other actions in county courts. 

"County court" shall, with respect to Scotland, mean the 
" Sheriff's Court," and shall, with respect to Ireland, mean the 
" Civil Bill Court." 

In Scotland any action under lMs Act may be removed to the 
Court of Session at the instance of either party, in the manner 
provided by, and subject tq the conditions prescribed by sec. 9 of the 4o&4iVic c 60. 
Sheriff Courts (Scotland) Act, 1877. 

In Scotland the sheriff may conjoin actions arising out of the 
same occurrence or cause of action, though at the instance of different 
parties and in respect of different injuries. 

Sec. YII. Notice in respect of an injury under this Act shall Mode of serving 
give the name and address oi the person injured, and shall state in notice of injury. 
ordinary language the cause of the injury and the date at which it 
was sustained, and shall be served on the employer, or, if there is 
more than one employer, upon one of such employers. 

The notice may be served by delivering the same to or at the 
residence or place of business of the person on whom it is to be 
served. 

The notice may also be served by post by a registered letter 
addressed to the person on whom it is to be served at his last 
known place of residence or place of business ; and, if served by post, 
shall be deemed to have been served at the time when a letter con- 
taining the same would be delivered in the ordinary course of post ; 
and, in proving the service of such notice, it shall be sufficient 
to prove that the notice was properly addressed and registered. 

Where the employer is a body of persons corporate or unincorpo- 
rate, the notice shall be served by delivering the same at or by 
sending it by post in a registered letter addressed to the oflSce, or, if 
there be more than one office, any one of the offices of such body. 

A notice under this section shall not be deemed invalid by reason 
of any defect or inaccuracy therein, unless the judge who tries the 
action arising from the injury mentioned in the notice shall be of 
opinion that the defendant in the action is prejudiced in his defence 
by such defect or inaccuracy, and that the deiect or inaccuracy was 
for the purpose of misleading. 
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Deflnltioini. 



88 &S9 Vic. 0.90. 



Comxnenceinent 
of Act. 



Short title. 



Sec. VJLLl. For tlie purpose of this Act, nnless the context 
otherwise requires, — 

The expression " person who has superintendence entrusted to 
him " means a person whose sole or principal duty is that 
of superintendence, and who is not ordinarily engaged in 
manual labour : 

The expression "employer" includes a body of persons 
corporate or unincorporate : 

The expression " workman " means a railway servant and any 
person to whom the Employers and Workmen Act, 1875, 
applies. 

Sec. IX. This Act shall not come into operation until the 1st 
day of January, 1881, which date is in this Act referred to as the 
commencement of this Act. 

Sec. X. — ^This Act may be cited as the Employers' Liability Act, 
1880, and shall continue in force till the 31st day of December, 1887, 
and to the end of the then next Session of Parliament, and' no longer, 
unless Parliament shall otherwise determine, and all actions com- 
menced under this Act before that period shall be continued as if 
the said Act had not expired. 



THE COUNTY COURT RULES, 1880, 

80 far as applicable to tlie " Emplm/ers* Liahility Act, 1880." 



1. These Rules may be cited as "The County Court Rules, 1880,'* 
or each Rule may be cited as if it had been one of " The County 
Court Rules, 1875," and had been numbered therein by the number . 
of the Order and Rule placed in the margin opposite each of these 
Rules. 

2. An Order and Rule referred, to by number in these Rules 
shall mean the Order and Rule so numbered in " The County Court 
Rules, 1875." 

Order XXXIX&. 

The Employees' Liability Act, 1880, 

Service of Summons. 

13. A summons in an action brought under the provisions of 1. 

" The Employers' Liability Act, 1880," where it is to be served in Summonses 
the home district, shall be delivered to the bailiff 32 clear days at J^^g^i*" ^ 
least, and where it is to be served in a foreign district, 35 clear days 
before the return day, but it shall in either case be served 30 clear 
days before the return day thereof. 

14. Particulars of demand shall be filed by the plaintiff at the 2. 
time of the entry of the plaint, whatever the amount claimed may be ; ^^r*^^^^^^* 
and a copy thereof shall be forthwith sent to the Judge. to e e . 

15. The particulars of demand shall state in ordinary language 3. 
the cause of the injury, and the date at which it was sustained, and What paiticu- 
the amount of compensation claimed, and where the action is brought shail°8tateT*^ 
by more than one plaintiff, the amount of compensation claimed by 

each plaintiff, and where the injury of which the plaintiff complains 
shall have arisen by reason of the act or omission of any person in 
the service of the defendant, the particulars shall give the name and 
description of such person. 

Jury. 

16. Notice of a demand for a jury shall be given in writing to *• 
the Registrar of the Court 15 clear days at least before the return ?°'^®®?£ 
day, and the summonses to the intended jurors shall be delivered to a j^ry. 
the bailiff forthwith. 

Assessors. 

17. Any person who shall as hereinafter provided be appointed . ^- . 

by the Judge to act as an assessor in the action shall be qualified so SseswIS?^^ °* 
to act. 

18. Where no demand for a jury shall have been made, a party 6. 
who desires assessors to be appointed shall, 10 clear days at least How asaeaaors 
before the return day, file an application according to the form in JJ® ^ *^^ 
the schedule, stating the number of assessors he proposes to be 
appointed, and the names, addresses, and occupations of the persons 

who may have expressed their willingness in writing to act as 
assessors. If the applicant has obtained the consent of the other 
party to the persons named being appointed, he shall file such 
consent with his application. 

19. Where the application for the appointment of assessors has ^• 
been made by one party to an action only, the Registrar shall forward ^tion for^^^ 
the application so made to the other party who may then either file aasesaora made 
an application for assessors or file objections to one or more of the ^^^^^^v^^i? u 
persons proposed. ' forwarded^o 

the other party. 



132 BMPL0YEB3' LIABILITY ACT. 

8. 20. Where separate applications are filed by the parties, no 

Where both objection to the persons proposed shall be made by either ^arty, but 

assessorarno*^ *'^® Judge may appoint from the persons named in each application 

objection'to be one or more assessor or assessors, provided that the same number of 

allowed to per- assessors be appointed from the names given in such applications 
respectively. 

9- 21. The applications for the appointment of assessors together 

Application to y^^\i any objections made to the persons proposed, shall be forwarded 

Judge. by the . Reg istrar to the J udge. 

10. 22. WTiere the Judge shall grant the application for the appoint- 
if judge grant ment of assessors he shall appoint such of the persons proposed for 
application for assessors as he may think fit, subject to the provisions hereinbefore 
8hal? appoint ^r hereinafter contained in this Order. 

such of the per- 23. In any action where no demand for a jury has been made, 
aa^e^y^^^ and an application for the appointment of assessors has been filed, 
think fit. the judge may, either before or at the return day, nominate one or 

11, more additional persons to act as assessor or assessors in the action. 
Judge, whether Where no application for assessors has been made, the Judge may, 

application has if }^q think fit, appoint any one or more persons to act as assessor or 
or has not been . ,v '^^^ -r i j.a.T_ ±. j_ 

made, may assessors in the action before or at the return day. 

appoint 24. If at the time and place appointed for the trial all or any of 

sses ors. ^^^ assessors appointed shall not attend, the judge may either 

Where assessors P^^^^^^^ *o *^ ^^® action with the assistance of such of the assessors, 

fail to attend, if any, as shall attend, or he may adjourn the trial generally, or 
upon any terms which he may think fit, or he may appoint any 
person who may be available and who is willing to act, and who is 
not objected to or who if objected to is objected to on some insuffi- 
cient ground, or the Judge may try the action without assessors if 
he shall think fit. 

18. 25. Every person nominated as an assessor shall receive for each 

Remuneration day's attendance in every action the sum of two guineas, together 
of assessors. ^-^j^ such further sum, if any, for his expenses as the Judge may 

order. 
14. 26. Every person requiring the Judge to be assisted by assessors 

Deposition shall at the time of filing his application deposit with the Eegistrai 
asMssora^of °^ *^® ^^™ ®^ *^® guineas for each assessor proposed, and such pay- 
amount of their ments shall be considered as costs in the action, unless otherwise 
remuneration, ordered by the Judge. Provided that where a person proposed as 

an assessor shall have in writing informed the Registrar that he 

does not require his remuneration to be so deposited, no deposit in 

respect of such person shall be required. 

1^- , 27. Where an action shall be tried by the Judge with the 

^Mseswjre^not ^'Ssistance of any assessors in addition to or independently of any 

proposed by the assessors proposed by the parties, the remuneration of such assessors 

parties but shall be bome by the parties, or either of them, as the Judge shall 

appomtedby j- i j r ' > e> 

Judge. direct. 

16. 28. If after an assessor has been appointed the action shall not 
Where action be tried, the Judge shall have power to make an allowance to him in 
aiiowance^to respect of any expense or trouble which he may have incurred by 
be made to reason of his appointment, and direct the payment to be made out 
assessors by of the sum deposited for his remuneration. 

order of 

Judge. 29. The assessors shall sit in Court with the Judge, and assist 

17. him when required with their opinion and special knowledge for the 
Assessors to sit purpose of ascertaining the amount of compensation, if any, which 
with Judge. tiie plaintiff shall be entitled to recover. 
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Consolidation of Actions or stay of Proceedings, 18. 

30. Where several actions shall be brought under this Act of actioas/ 
against a defendant in the same Court in respect of the same 
negligence, act, or omission, the defendant shall be at liberty to 

apply to the Judge that the said actions shall be consolidated. 

31. Applications for consolidation of actions shall be made upon }r' 
notice to the plaintiffs affected by such consolidation. tohave noticeT 

32. In case several actions shall be brought under this Act 20. 
against a defendant in the same Court in respect of the same stay of pro- 
negligence, ace, or omission, the defendant may, on filing an under- ceedings. 
taking to be bound so far as his liability for such negligence, act, or 
omission is concerned by the decision in such one of the said actions 

as may be selected by the Judge, apply to the Judge for an order to 
stay the proceedings in the actions other than in the one so selected, 
until judgment is given in such selected action. 

33. Applications for stay of proceedings shall be made upon 21. 
notice to the plaintiffs affected by stay of proceedings or ex parte. ^^^^ ^7^ 

34. Upon the hearing of any application for consolidation of application for. 
actions or for stay of proceedings, tne Judge shall have power to 22. 
impose such terms and conditions and make such Order in the Judge may 
matter as may be just. ^P°«® ^"^*- 

35. If any order shall be made by a judge upon an ex parte 23. 
application to stay proceedings, it shall be competent to the Where order for 
plaintiffs affected by such Order to apply to the Judge, upon notice ceedings^is 

or ex parte, to vary or discharge the Order so made, and upon such made ex parte. 
last-mentioned application such Order shall be made as the Judge 
shall think fit, and the Judge shall have power to dispose of the 
costs occasioned by such Order or Orders as he may deem right. 

36. In case a verdict in the selected action shall be given against 24. 
the defendant, the plaintiffs in the actions stayed shall be at liberty Where verdict 
to proceed for the purpose of ascertaining and recovering their ^J^^^e^d action, 
damages and costs. 

37. A defendant may admit the truth in the plaintiffs' particulars *^- 

in the actions of any statement of his liability for such negligence, ^^iJ^his'™*^ 
act, or omission, and thereupon the provisions of Order XII., Eule 3, liability, 
shall apply. 

Where two or more persons are joined as plaintiffs under 26. 

Order V., Rale 1, and the negligence, act, or omission which is the ^-^ ^iT^iSi 
cause of action shall be proved, the judgment shall be for all the one^ompensa- 
plaintiffs, but the amount of compensation, if any, that each plaintiff *^°JJ*^® ^° ®*ch 
is entitled to shall be separately found and set forth in the judgment. ^ ° 
and the amount of costs awarded in the action shall be ordered to 
be paid to such person and in such manner as the Court may 
think fit. 

Should the defendant fail to pay the several amounts of com- 
pensation and the costs awarded in the action, execution against his 
goods may issue as in an ordinary action, and should the proceeds of 
the execution be insufl&cient, after deducting all costs, to pay the 
whole of the amounts awarded, a dividend shall be paid to each 
plaintiff, calculated upon the proportion of the amount which shall 
nave been awarded to the respective plaintiffs to the total amount 
realised after the deduction of all the costs of the action as aforesaid. 
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SCHEDULE. 



Application pob Assessobs. 



The Employers' Liability Act, 1880. 

In the County Court of holden at 

Between Plaintiff, 

Defendant. 
The plaintiff {_or defendant] applies to have an assessor [or 

assessors] appointed to assist the Court in ascertaining the 
amount of compensation to be awarded to the plaintiff, should the 
judgment be in his favour; and he submits the names of the 
following persons, who have expressed their willingness in writing 
to act as assessors, should they be appointed. 

(Here set out the names, addresses, and occupaMons of the persons 
above referred to.) 

♦The defendant [or plaintiff] consents to the appointment of any 
of the persons above named to act as assessors in this action, as 
appears by his consent thereto filed herewith. 

Plaintiff lor defendant.] 
Appointment hy Jvdge, 
I appoint 
E.F, 
G.H. 
to be assessors in this action. 

Judge. 

*Whfrf ike other partjf doe$ not eonaevt^ or v\Te the other party haajlled an applieatioH for 
the appointment of aa§e$»or», ttrike thit paragraph out. 



We, John Bury Dasent, Rupert Alfred Kettle, Alfred Martineau, 
Henry J. Stonor, and James Motteram, being judges of County 
Courts appointed to frame Rules and Orders for regulating the 
Practice of the Courts, and Forms of Proceedings therein, under the 
32nd section of " The County Courts Act, 1866," have by virtue of 
the powers vested in us thereby and of all other powers enabling us 
in this behalf, framed the foregoing Rules and Forms, and we do 
hereby certify the same to the Lord Chancellor accordingly. 

J. B. Dasent. 
Rupert Kettle. 
A. Martineau. 
H. J. Stonor. 

J. MOTTEBAM. 

I approve of these Rules and Forms to come into force in all 
County Courts on the 1st day of January, 1881. 

SELBORNE, C. 

27th December, 1880. 



•'.•■ J"T' 



aoDit 



h\^ 



^moTijxUnm oj ^xumvi for the purpa^ oj 

exdvding the provisions of ** The Employers^ LiahUity 
Act, 1880," from the Contract of Employment between 
Master and Servant, 

I, the nndersigned, A. B., of 
bricklayer, being desirous of serving [or rout inning to serte] in 
the employment of Messrs, G. !>., of , builders, 

do hereby agree and contract with the said Messrs, 0. D., on 
behalf of myself, my executors, administrators and assigns, in 
consideration of [set out with particularity the consideration 
for the agreement y e,g.y the suin of 30s., paid to me by way of 
wages week by week during the tims I continue in the employment 
aforesaid^ and [in consideration of my being admitted to the 
beibefits and advantages of the fund subscribed to by them^ to 
provide for such of their workmen as are disabled y sick or otherwise, 
whilst in their employ y nevertheLesSj subject to such terms condUions 
and regulations as by those entrusted with the administraiimi and 
management of the same are made and provided; and so that I 
shall claim no greater or other right than is conferred upon we by 
the bye-laws or rules on which the benefits and advantages of the 
said fumd are made to depend and to be determined^ that in 
the event of the said Messrs, C. D. employing me, and while 
they continue to do so, I will hold the said Messrs, G. D, free 
and discharged from all rights of action to or through me 
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belonging or accrning, and from all liability to me or my 
executors, administrators or assigns, arising from personal 
injury happening to me during sucb time as I continue in 
their employment, and caused by reason of any defect in 
the condition of the ways, works, machinery or plant 
connected with or used in the business of the said Messrs, C. 1>., 
or by reason of the negligence of any person in the service 
of the said Messrs. G. D., who has any superintendence 
entrusted to him whilst in the exercise of such superintendence, 
or by reason of the negligence of any person in the service 
of the said Messrs, C. D,, to whose orders or directions I, A. ]i., 
at the time of any such injury may be bound to conform, or to 
which I may conform, when any such injury shall result from 
my having so conformed, or by reason of the act or omission 
in the service of the said Messrs. G. D. done or made in obedience 
to the rules or bye-laws of the said Messrs. G. D., or in obedience 
to particular instructions given by any person delegated with 
the authority of the employer in that behalf (in the case of 
railway servants^ a special clause shovld he inserted, following the 
fifth sub-sec. of the \st section of the Act) . And I hereby further 
declare and acknowledge that I enter the employment of 
Messrs. G. D. aforesaid on the full understanding, that in con- 
sideration of the advantages and privileges hereby secured to 
me, to wit, the hereinbefore mentioned consideration for this 
agreement and declaration I altogether resign and forego for 
myself, my executors, administrators and assigns, all claims or 
rights to compensation of whatsoever kind conferred upon me, 
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or on the said executors, administrators and assigns, by or 
through me, by " The Employers' Liability Act," 1880. And 
I hereby declare that I desire, will, and agree to enter upon, 
and continue in the employment of the said Messrs. G, D., with 
no greater or other rights or claims against the said Messrs, 
€. D., in respect of personal injuries received by me whilst 
in their employ, than I should be entitled to apart from 
" The Employers' Liability Act, 1880," and if the said Act had 
upver been passed. 

Dated this day of 188 



Witness 



(Signed) A. B. 
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002a'i>iTi025rs &c oo2sra?itA.CT 03sr T-A-iciaira- ibtjtjljdxist<3- Ti a.jsiid. 

Bye-I<aws of Metropolitan Board of "Works. 

GENERAL CONDITIONS FOR BUILDING CONTRACTS. 

RULES FOB PABSONAGB HOUSES. 

Professional Practice a/nd Chofrges of Architects, Useful Agreements for Sales by Auction 
or Pri/vaJte Contract j QoodSf ^c, also Agreements for Letting Fa/rmSf HouseSy |^c. 

Notices to Qudty Auction amd Distress Forms, 

PBACTICAL TABLE and CALCTTLATIOITS fbr use in Estimating and KaUng Valuations. 
London and Country Banks. Parliamentary Directory. 

AlVIVUAIiliY m IVOYESMBKR. Price 3s. Bd. and Os. 

A PRACTICAL GUIDE 

TO THB P1.YKBV« OV 

LEGACY and SUCCESSION DUTIES, 

AS WBLIi AS TO 

PROBATE AND ADMINISTRATION DUTIES, 

WITH ALL THE BE.GENT DEOISIONS, 

DIRECTIONS FOB PILLING UP THE OPPICLU. PRINTED PORMS, 
Instruct ions for Application for Return or Increase of Probate & Administration Duties, 

FBBPABBD BT THB LATB 

COBBIE HUDSON, of tbe Legacy and Snccession Dnty Office, 

A8BIBTBD BT 

ALFBEB LATTOV, 34, Birchin Lane. 



FIFTH E DITION. F rice 78. 6d. 

PUBLISHED BY PEBMISSION OF THE BOABD OP INLAND BEVENUB. 

23, 24, & 25, BIRCHIN LANE, LONDON, E.C. 



Books PabUshed by WATERLOW BRpa- & LAYTON, 

r "i ■! ■ , 

HINTS ON THE PEEPABATION OP SUCCESSION ACCOUNTS 

VOB 

REAL & PERSOlSrAL ESTATE, 

With Birectioiis as to Title, Description of Property, Deductioiis, 
BelationsMp, and mode of Payment. 

BY 

ALFRED LAYTON, 24, Birchin Lane, London, E.G. 



FOUJRTS EDITION. Price Is. 



A PRACTICAL GUIDE 

TO 

MAKING & PROVIISrG WILLS 

AND OBTAINING GRANTS OF ADMINISTRATION, 

WITH 

Direotions as to the Distribution of the Estates of Deceased Persons, and Copious 

Appendix of Statutes, Forms, Bules, Costs, &o. 

By the late COSSIE ETJDSOV, eorrected and enlarged by ALPSED LAYTOV, 

Sevised, Extended and partly Se-written by H. WTATT HABT, BA., Author of" Bankmptcy 

Law and Practice," &c. 



THIRD EDITION. Price 78. 6d. 

THE COMPANIES' ACTS, 1862, 1867, 1877, 1879, & 1880. 

A. MA-N"TJA-ILi 

VOB THB FSB AXB BBTBBBITOB OV 

SECBETABIES, SHABEHOLDEBS, DIBECTOBS AND OTHEBS, 

OOHTAJHUTG' 

INSTRUCTIONS FOR THE FORMATION AND WORKING 

OF JOINT STOCK UNDERTAKINGS, 

WITR NOTES Jim SEFESESOSS TO U08T OF IMS LBADIJUa OA8SS, 

AL80 

THE ACTS IN FULL AND A COPIOUS INDEX. 

By H. 3. WATESLOW and JOHV WOOD. 



FOURTH EDITION. PHee 38. 6d. 

S^afn ^vblis^tti, ^tixttni anil Btationtti, 
23, 24, & 25, BIRCHIN LANE, LONDON, E.C. 



Books PubUshed by WATERLOW BRQS- & LAYTON, 

HINTS OlSr ADVOCACY. 

For Practice in any of the Cov/rt8y with Suggestions as to Examination and Cross* 

Examination of Witnesses, Sv/nvming-v^, ^c. 

By RICHARD HARRIS, 

OP THE MIDDLE TDMPI^K AND MIDLAND OIECUIT. 



Fourth Edition^ Price 5s. 



THE SUMMARY JURISDICTION ACT, 

1879, 

AREANGED AND EPITOMISED FOE EEADY BEFERENCE BY JUSTICES AND 

THEIE CLERKS, WITH TEXT OF THE ACT, 

By EDMUND H. CHEESE, 

Clerk to Magistrates. 



Price 2s. 6d. 



THE BILLS OF SALE ACT, 1878, 

WITS FORMS AND FBECEDENT8, 
AND AN EPITOME OF THE LAW AS AFFECTED BY THE ACT, 
AND RECENT DECISIONS AND CASES, 

By HERBERT REED, 

OF THE INNEE TEMPLE, BAEEISTEB.AT-LAW. 



Third Edition, ' Price 5s. 



<mr^0 



SOLICITOR'S BOOK-KEEPING 

IN SINGLE AND DOUBLE COLUMN. 

By G. J. KAIN. 

-■ *m ^ ^^' ' ^ ■ — ■» ■■■■■MM 

Price 6s. 



COFTRIOHT ACCOUNT BOOKS FOR THE AS07E SYSTEM. 

MODELS OF BILLS OF COSTS 

Common Law, Chancery, Probate, Divorce, and Admiralty Divisions 

of the High Court of Justice; 
IN THE MAYOR'S COURT, COUNTY COURT, AND BANKRUPTCY COURT; 

FORMS OF AFFIDAVIT OF INCREASE, and SCALES OF FEES AND ALLOWANCES in all the Courts; 

Also Precedents of Bills in Conveyancing, Passing Residibary and Succession Accounts, 
Increase and Return of Probate and Administration Duty, Sfc, 

C01CPII.XD ST 

ALFRED LAYTON, 

M, BIBCHIN LANE, E,0. 



I ■ « ■' ■ 



^rtce 12a. 6cL. 



23, 24, & 25, BIBCHIN LANE, LONDON, E.G. 



Books Published by WATEBLOW BRQS- & LAYTON, 



HANDY-BOOK OF THE LAW 

RELATING TO 

BREWERS, THE BEER TAX, 

AND 

EXCISE LIQUOR LICENCES, 

AS CONTAINED IN 

THE INLAND REVENUE ACT, 1880; 

AND 

DIEECTIONS TO MALT-TEADEES 

AS TO OBTAINING ALLOWANCES. 

WITH 

AN APPENDIX OF FORMS, 

STATUTES, AND DIRECTIONS ISSUED TO EXCISE OFFICERS. 

BT 

CLARENCE JOHN PEILE, 

OV THB IirirSB TXITPLS, BASKISTSB-AT-LAW, 

Author of " The Practice of the Courts of Marine Investigation and Survey,** 

BANKRUPTCY LAW 

AND 

PRACTICE : 

BEING 

A TREATISE ON THE LAW AND PRACTICE OF 

BANKRUPTCY, 

TOGETHER WITH RULES, FORMS, &c. 

BY 

Ht. WTATT hart, B.A., 

Of the Xxmer Temple, Barrister-at-Law. 

23, 24, & 25, BIBCHIN LANE, LONDON, E.G. 



WATERLOW BRO^- i LAYTON, Sole Agents In England for 

STAPPORD'S 

CELEBRATED AMERICAN 

WRITING AND COPYING INKS. 



These now celebrated Inks have, during the last 20 years, been 
adopted by the principal Banks, Railway Companies, Telegraph Companies 
and Insurance Offices in the United States, Canada, the West Indies, 
Mexico, Central America and South America. 

r LIPPED WOOD TOPPED COBKS 

STAPPOED'S BLTJE-BUCK OITICE INK ... J Quarts si- 

STAPPORD'S COMMERCIAL WRITING INK. 

This ink writes a blae colour, which changes to an 
intense and permanent black, and does not thicken by 
exposure, but is liquid to the last drop. 

STAPPORD'S UNITERSAL INK | Q„„rt, ^i- 

This is a very fluid black ink, that flows freely, and ^ pijifg ri^ 

does not corrode the pen. J ' "' ' 



Quarts 
Pints ... 



••• ••• ••• 



••• •■• ••• 



21- 
II- 



STAPPORD'S YIOLET-BLACK COPYING INK. 

This ink writes a violet colour, and rapidly turns 
black ; will give three good copies ; and is well adapted 
for ordinary writing, being free from gum, and so liquid 
that it will not smear like most copying inks. 



Quarts 
Pints ... 



• • • • • t 



• • • • • • 



... 3f- 
... 21- 



STAPPOED'S COPYIN& CAEMINE INK 



( STOPPEBED. 

(^ Pints 61- 



STICKWELL & CO.'S 

CELEBRATED MUCILAGE. 



LIPPED. 

Ainvs ... ... ... ... '^/~~ 



< 



CONE, FLINT OLASS. 

Eight Ounce IfO 



CONE, BELL TOP. 

^^ Four Ounce -18 



All the Bottles are of Strong Qlass, and oontain full measure. 



SOIj3D bit 

WATERLOW BROS. & LAYTON, 

23, 24, & 25, Birch in Lane, and 28, 29, A 30, Lime Street, London, E.G., 

And bj all respeetsble Stationers in Great Britain and Ireland. 



ERNTZEN'S 



SAVE 



THE BEST \ 
Aim J 

HOST THgT.TAH T.IZ / 

METHOD f PATENT IMPEOVED BLACK ] TIME., 

"^.Sf I IHDIA ROBBER COPYING 1 "".V" 

LETTERS V / * ft -D 

YET 1 <!U1?T?T<! ' lABOUH. 

nrrsoDUCED. J Jjllliliidi 



These Copying Sheets are extensively used in all the principal 
Banks, Sailway, Insurance, and Shipping Offices, and from their 
cleanliness, simplicity, and superiority over the usual Brush and 
Water system, they may be considered an indispensable in every 
Counting House. 

These Sheets have a great advantage over the White India Eubber 

Copying Sheets, as they do not take the ink and prevent re-copying. 

Guaranteed to give perfect and reliable copies of letters, without 

Brush, Oil Sheets, or Blotting Paper. 

They retain moisture for a considerable time and are always 
ready for use. 

Are almost indestructible and will last for many years. 

Are superior to aU other India Rubber Copying Sheets. 





PRICES. 




QUARTO SIZE 


lOj by 9 


10s. PER DOZ. 


FOOLSCAP 


• •• X^ jy «7 •• 


. 15s. )9 


MEDIUM 


18 „10J .. 


19s. 


ZmO TEAT k LID TOE QTJABTO SIZE 


2s. EACH. 


» » 


FOOLSCAP 


8s. }) 


9f » 


MEDIUM 


4s. 1, 



DIRECTIONS FOR USE. 

Immerse Sheets in Clean Water, remove superfluous moisture, and place in 
tray. Wlien required, take damp sheet and place under dry leaf of Copying Paper, 
lay document to be copied on top, squeeze in press, and perfect copy will be 
obtained. 

NOTE, — To prevent letters atready Copied in Booh being damped^ keep one Copying Sheet 
dry to place under first damp one. When several copies are required from somie document, 
it will he necessary to keep longer in press. 

When sheets are once damped they wUl copy a number of letters without re-damping. 



WATERLOW BROS. & LAYTON, 



